FILED ELECTRONICALLY

UNITED STATES DISTRICT GOURT
SOUTHERN DISTRICT OF NBAN YORK

_______________________________________________________________________ X

FIVE BOROUGH BICYCLE CLUB, SHARON BLYTHE

JOSH GOEIAK, KENNETH T. ACKSON, MADELINE

NELSON, H.IZABETH SHURA, ard LUKE SON,
PLAINTIFFS’ OPPOSITION

Plaintiffs, TO DEFENDANTS’ MOTION
FOR RECONSIDERATION
- agains- OF THE COURT'S ORDER

DATED NOVEMBER 27, 2007
THE CITY OF NBNV YORK, RAYMOND KELLY, Police

Comnissioner of the New York City Police Depasnt,

JAMES TULLER, CanmandingOfficer, Patrol Borough 07 Civ. 2448 (LAK)
Manhattan Suth, THOMAS GRAHAM, New York City

Police Departrent DisorderControl Unit Commander,

DANIEL ALBANO, Li eutenant, New York City Police

Departnent Legal Bureau, STEPHEN PARAGALLO,

Deputy Chief, New York Cityolice Departrent Patrol

Borough Manhattan South, and LT. JOHN DOE and

CAPTAIN JANE DOE, New YorkCity Police Department,

Defendants.

Defense counsel’s letter of Denber 12, 2007 (the “Corporation Counsel Letter”)
provides no basis for granting reconsideratiothefCourt’s order dateNovenber 27, 2007 (the
“Order”) granting in @rt Plaintiffs motion to compel (the “Motion”).

1. The Corporation Counsel Letter fis far short of the demanding legal standard
for reconsderation. Defendants siply have notmade the “showing of exceptional
circurmrstances,” nor iertified “controlling decisions or factual aters that were put before the
Court on the underlying motion” and overlookedyamsild be legally rquired to support
reconsiderationNemaizer v. Bake793 F.2d 58, 61 (2d Cir. 1986jansel ‘N Gretel Brand v.

Savitsky No. 94 Civ. 4027, 1997 U.S. Dist. LEXIS 17615, at *3 (S.D.N.Y. Nov. 6, 1997)
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(denying reconsideration of an order grant@ngpotion to compel discovery). Instead the
Corporation Counsel Letterarely raises issuesf burden that the Couexpressly considered:
In resolving this disputehe Court has . . . endeavored to craft a reasonable
conpromisebetween the quite obviousiyell founded concerns of the City in

respect of the burden obnducting a rassive docurant search in a deparént

with 35,000 or 40,000 unifored officers ad the plaintiffs’equally obvious
interests in gtting at the basicacts reded to litigate th cas.

The care taén by the Cart in “craft[ing] a reasnable conpromise” is evdent in the decisn to
grant only sora of Plaintiffs’ requested relief, a@nn the pedsion ofthe Court’s line edits to
Plaintiffs’ discovery requests. Defendants’ wisha different outcomthus provides no proper
basis for a motion to reconsider.

2. Any new facts that mighbe found in the Corporation Counsel Letter ghld
not be consideredThe Court obviously could not have ol®ked infornation that Defendants
previously failed to presenSee Hasel ‘N Greteht *5 (“it is not appropriate in aotion to
reargwe to @ back and fill in the hies inthe record in hopesf changing the redii’); Dietrich
v. Bauer No. 95 Civ. 7051, 2001 LEXIS 368, at *5 (S.D.N.Y. Jan. 17, 200y tion practice
is not a series of trial balloons where yaoisit what you think is sufficient, you see how it
flies, and if it does not, you go back andagain.”). Moreover, Lcal Rule 6.3, pursuant to
which Defendants seek reconsidtion, prohilis a party fran subnitting affidavits. Yet the
Corporation Counsel Letter éssentially an unsworn affidarimming with purportedly new
and inportant factual details. This attptad end run around Local Rule 6.3 provides an
additional basis for denyg Defendants’ application.

3. If the Court does reach the merits @fefendants’ application, it should deny
reconsiderdion because Plaintiffsneed for thediscovey at issue stiloutweighs the burden
asserted in the Corporation Counsel LettePaintiffs’ need for the docuents responsive to
Requests 6 and 7(g) is plain,light of the allegtions inthe anended complaint regarding
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Defendants’ selective prosecutiof) retaliation agairtsand denial oéqual protection to
Plaintiffs and other group bicysts, particularly those whasaociate (pare perceied by NYPD
to associate) with Critical Mass. Plaintitfannot prove the basic elents of their claira
without the ability to compare NYPD activity with respect @ritical Mass rides as cquared to
other bicycling activity. Defendsis do not deny that they hasreraded information regarahg
the date, location anditure of each summons aades. That information can be matched to
information regarding the dates, ts1and outes of group bicycledes to establish the
disproportiamate and putive character of Defedhts’ law efforcenment efforts toward Critical
Mass. Plaintiffs should be allod@é¢o obtain thicentral evidence.

For the reasons stated abowel @n Plaintiffs’ Motion, Plainfifs respectfully request that
the requestdr reconsideration of the Order bentkdl. | declare under tipenalty of perjury that

the foregoing is true and correct to thestaf my knowledge, inforration and belief.

Dated: New York, New York Respecitilly subnitted,
Decdmer17, 2007

DEBEVOISE & PLIMPTON LLP
/s/ Ktherine H. Worden

Steve Vaccaro

Katherire H. Worden

919 Third Avenue

New York, New York 10022
(212) 909-6000

Attorneys fa Plaintiffs
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