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Plaintiffs, by their attorneys, Debevoise & Plimpton LLP, for theireAded

Conmplaint egainst Deéndants, dege as bllows:

Preliminary Statement

1. This action concerns Plaintiffs’ rights engage in group bicycling activity
that is constitutionally proteetl as speech, expressive coridassociation and travel.
Plaintiffs seek to vindicattneir right to bicyok in groups of 50 or one persons free
from Defendants’ budensone new pemitting requirenents, unnecessary route
restrictions, discrinmatoryprosecution and retaliationné unlawful surveillance and
undercover infiltration ¥ police. Asdescriled in further detail below, each of Plaintiffs
have been subjected to one areof theseviolations of rights tht are protected both

under the US. Constitution and under New woState Vehicle & Traffic Law § 1231.

2. Five Borough Bicycle Club (“5BBG and Kenneth T. Jackson

(“Jackson’ and together with 5BBGhe “Organizer Plaintiffy, organize group bicycle

rides in New York City. 5BBC is a bicynly club that organizes approxately 250
group bicycle rides that takegae at least in pawithin New York City each year,
several of which include 50 omore participats. Jackson ig Professor of History at
Colunmbia Universty and a preenment schéar of New York City history. Jackson
organizes one group bicycle ride each yearwhich he conducts a nightenour of

New York City for approximately 250 of his students and others.

3. Plaintiffs SharorBlythe (“Blyth€’), Josh Gosciak*Gosciak), Madeline

Nelson (“Nelsoi), Elizabeth Shura (*Shutg and Luke Son (“Sofi and together with
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Blythe, Gosciak, Nelson, and Shuthe “Indvidual Plantiffs’), bicycle daily in New

York City. The Individial Plaintiffshave each participatednd each itend to
participate, in rany of the approxiraely 1,000 goup bicycle rides that take place in

New York City each year.

4. Since 1993, bicyclists in New York Cityave participated in a group ride
known as “Critical Mass.” Critical Mass asworldwide event held eachomth, in which
bicyclists ride together ihout a fixed route or desigteal leaders in celebration of
bicycling. Critical Mass has marganizers or standing organimet associated with it. In
New York City, bicyclists gather on the td&giday of each month at UmdSquare Park
at approxnately 7 p.mand then proeed togther for their Critical Mss ride. There is
also anther,smaller Critical Mass ridéneld on the second Friday of eanhnth in
Brooklyn. The Individial Plaintiffs each hae participated in Manhattan and Brooklyn

Critical Mass rides, and desito paticipate in titure Citical Mass rdes.

5. Courts have found that Critical Maasd other group bicycle rides involve
expresmon potected undr the Frst Amendnentto the United States Cslitution. See
e.g, Bray v. City of New York346 F. Supp. 2d 480, 488 (S.D.N.Y. 2004);

Transportation Alternatives, inv. City of New York340 F.3d 72; 2003 (2d Cir 2003).

6. Between 2000 and the suranof 2004 a snall nunber of officers from
the New York Police Departent (“NYPD”) typically was pesent aManhattan Citical

Mass rides, and would escort the bicycltsgsscooter, block inteestionsfor themto
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allow the group to stay together (knowas “corking” an intersection), and allow
bicyclists to cork interseans. Prior to the sumen of 2004, there were few if any
arrests or summonses issued to ManhaZtgical Mass participants, although the rides

on sone ocasions included 1,000 orare participants.

7. In August 2004, imrediately prior tothe Republican National Convention
(“RNC”) about to be held in New York Gitlarge nurbers of Manhattan Critical Mass
participarts joined in withother persons engaged in pokticlenonstrations against the
RNC. More than 300 bicyclists were aregbtn connection with the RNC, and charged
with parading without a peritnin violation of New York City Administrative Code 8§ 10-

110 (“Section 10-1200of the “NYCAC") and other offenses.

8. In subsequent onths, the Defendanénd treir predecessoistenpted to
conpel Manhattan Gtical Mass to btaina parade perinfrom NYPD pursuant to
Section 10110. NYPD will not isse a pernt for a processio unless tk route and
“Chief Officer” of the procession are proposadl approved in advance. Because the
route of a Critical Mass ride is detarmad extemporaneously by whomever happens to be
at the from of the ride, and because itsh@o or@nization or organizers, Critical &8s
cannot corply with these requireents. Noapplication for a parade peitrhas been

subnitted for any Criticd Mass ride.
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9.

In response to the failure of Marttan Critical Mass to obtain a parade

permt, Defendants have attgoted to supprss it using a variety of ehods, nost of

which have been rejected by courts:

22609252v1

Mass Arrests FromSepterber 2004 through Decdyar 2005, Police
have arrested approxately 300 bicydists in connection with Manhattan
Critical Mass rides on charges of pdireg without a periibh and disorderly
conduct. More than 90% of these charges have beemsdeinnany for
lack of merit and/or based on constitutional concer8geeg., People v.
Barrett, 821 N.Y.S.2d 416 (N.Y. Citgrim. Ct., N.Y. Cty. 2006).

Aggressive Containent and Pursuit TacticNYPD has engaged in
dangerous motorized pursuit of Mattaa Citical Mass paticipants,
including pursuing bicyclists agairtste flow of traffic and on bicycle
paths, and suddenly cutting acrossghths of moving bicyclists without
warning. Several injuries havesulted fronthese tactics.

Unlawful Surveillance NYPD personnel have erggd in extensive video
surveillance of Manhatta@ritical Mass and other group bicycle ridesn O
February 15, 2007, Judge Haight found that NYPD’s surveillance of
bicyclists was unauthorized and unfalyand directed NYPD to cease.
SeeHandschu v. Spedi&vces. Diy.No. 71 Civ. 2203, slip op. at 34
(S.D.N.Y. Feb. 15, 2007).

Undercover Infiltration NYPD undercover personnahve participated in
Manhattan Critical Massnal other group bicycle ride posing as civilian
bicyclists for surveillance and other purposes.

Mass Ticketing Beginning in Februar006, NYPD officers began to
issue large umbers of sumranses to Manhatta@ritical Mass
participarts, includng for violations of New York Vehcle & Traffic Law
8 1234(b) — a law that is not ififect in New York City. NYPD has
since agreed to dises those summonses, on that ground. NYPD
continues to issue largembers ofsumnonses to Manhattan Critical
Mass participants for equipant violaions, such as rasing or inproperly
mounted lights or bells.

Attempted Injunctions NYPD has sought, twicéy obtain an injunction
againg Manhattan Citical Mass. Judge Pauley ofetfsouthern District of
New York and Justice Stalbkm of New York SupremCourt each refused
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to issue such an injunction, in pagsed on constitutional concerns. See
Bray v. City of New York346 F. Supp. 2d 480 (S.D.N.Y. 200B)ay v.
City of New York356 F. Supp. 2d 277 (S.D.N.Y. 200€jty of New York
v. Times’ Up, InG.814 N.Y.S.2d 890 (Sut. N.Y. Cty. 2006).

10.  Unable to conpel Manh#&an Citical Mass to otain a paede pernit using
the nethods described above, Defendants awve used their ruleaking power to
change the law, so that any “recagblegroup” of 50 bicyclists — whether or not
associated ith Critical Mass — is by defition a “para@” subject to arrest unless it is
proceethg pursuant to a pada permit issued by NYPD.See8 Rules of the City of New
York 8 19-02(a) (effective Feb. 25, 2007) (tdgr with Section 10-110, the “Parade

Rules).

11. Defendants’ enforceent practicesire hopelessly and unconstitutionally
inconsisent. Despite NPD’s two-year campaign since the RNC to suppress or force
Manhattan Critical Mass tobtain a parade permit, NYPias not required or asked
Brooklyn Critical Mass participants to obtarparade perih Since Septeber 2004,
Brooklyn Critical Mass has proceeded on anthly basis without a fixed route or
designated leaders, its course deteeth exxemporaneously by whomever happens to be
at the front of the ride. During thenmed of Septerher 2004 through the present,
Brooklyn Critical Mass has rangéusize fromapproxinately 10 to 100 participants.
NYPD officers on scooters often escorbBklyn Critical Mass, sostimes corking
intersectiongor them as NYPD officers escted Manhattan Critical lessprior to the

RNC.
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12. Oninformation and belief, Defendés have engaged in a systdin
canpaign to rethate ard seletively prosecute th laws aganst the Indivdual Plantiffs,
based upon their association witanhattan Critical Mass drtheir other exercises of
constitutionally protected right As part of that capaign, Defendants have prahgated
the Parad Rules, which violte the onstituional rights nd only of the Irdividud
Plaintiffs, who have participated irri@cal Mass, but also of the Organizer Plaintiffs,

who are not associatedttv Critical Mass.

13. The Parade Rules pose an unwarragtl and unconstitutional burden on
all group bicycle rides including 58 more participants. Undehe rules, participants in
50-person bicycle ridemre requed to @) obtain advance approval frotime NYPD of
their route and destinatior)(appant a “Chief Officer” to ke held resposible for the
conduct of the group; and)(exclude frontheir planned rate nost of 5h Avenue, and
most streets “ordinarily subject toegt congestion or traffic congestiorSeeSection
10-110. Because NYPD has failed to prevédreasondk process for btaining a
pernit, completing andubmitting a parade penit appication can take mre than &

hours.

14.  Plaintiffs therefore bring this actido vindicate their rights under thérgt
and Fourteeth Amendrrents ofthe Constittion of the United Stat urder the Civ
Rights Act, 42 U.S.C. Section 1983, and uridew York State Velule and Traffic Law
§ 1231. Plaintiffs seek a declaration tBbafendants’ new Parade Rules are unlawful,

and a preliminary and a peament injunction agjnst the erdgrcenent ofthe rules. Wh
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the ingant Gmplaint, Plaintifs file ther Motion for a Prelininary Injurction agairst
enforcenent of the rules.n addition, the Individual Plairffs seek an injunction against
Defendants’ retaliation and seteve prosecution of the lavegainst thenibased on their
past and future participation @ritical Mass. Raintiffs alsoseek an award of attornasy

fees.

Parties

15.  Plaintiff 5BBC is a not-for-profit corpation organized under the laws of
the State of New York with its headquastet New York Interational HI-AYH Hostel,
891 AnsterdamAvenue, New York, NY 10025-4403. 5BBC is a bicycle club that
pronotes group bicycling trips in New YoRRity through group bicycle trips it organizes

and other activites.

16. Plaintiff Blythe isa resident of N& York, New York.

17. Plaintiff Gosciak is a residé of New York, Nev York.

18. Plaintiff Jackson is a resideof Mt. Kisco, New York.

19. Plaintiff Nelson is a redent of Brooklyn, New York.

20.  Plaintiff Shura is a redent of Brooklyn, New York.

21. Plaintiff Son is a residemtf New York, New Yok.
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22.  Defendant The City of New York (the “Cityis a nunicipal entity
organized and existing under the laws of theeStédtNew York. It is authorized by law
to maintain a polie de@rtment, which acts a#s agent in the area of law enforcemnt
and for which it is ultinately responsible. Téndefendant asswemthe risks incidental to
the maintenance of a police force édthe employment of police dficers as said risks

attach to tke public corsumers ofthe services provided by NYPD.

23. Defendant Raywnd Kelly (“Kelly”) has been the Police Consrioner of
the New York City Police Departnt sine January 2002, and was acting in his official

capacity at all relevant ties herein.He is sued in his official capacity.

24. Defendant Jases Tuller (“Tuller’) has been an Assistaghief in the New
York City Police Departrent and the Comanding Officer of Patrol Borough Manhattan
South since February 2007, and was actingsrofficial capacity a#ll relevant tines
herein. He is sued in hadficial capacity. Tdler’s predecesor was Brae Snolka
(“Smolka”), who served as Assistant Chief irethNlew York City Police Bpartnent and
the Commading Officer of Patrol Brough Marhattan Soth from May 2004 until

February 2007.

25. Defendant Thoras Grahan{“Grahani) is and was at all relevant tem
herein Comrander of the New York City Fioe Departnent Disorder Control Unit.
Grahamsupervises NYPD personnel assigne surveil and police Critical Mass

participants and is responsible fo¥ RD polides relded to these diwities. Grahanwas
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acting in hisofficial capacity at all relevantimes herein and is sued in his official

capacity.

26. Defendant Daniel Albano (“Albaripis and was at all relevant tem
herein a Ligtenant in te New York CityPolice Departrent assigned to its Legal
Bureau. Albano supervises NYPD personnsigased to surveil angolice Critical Mass
participants and is responsible fo¥ RD pdicies relded to these @wities. Albano
frequently is present atriical Massrides in Manhattan and Brooklyn. Albano was
acting in hisofficial capacity at all relevantimes herein and is sued in his official

capacity.

27. Defendant Stephen Paragallo (*Paradalle ard was at all@evart times
herein a supervisory employee and Dgpbhie in the New York City Police
Departnent assigned to Patrol Borough Maattan South. Paragallo supervises NYPD
personnel assigned to surveildapolice Critical Mass particgmts and is responsible for
NYPD polides rdated tothese etivities. Paraglo has hinself participded in the arest
of individuals who were patrticipating in iical Mass. Pamgallo was ating in his

official capacity at all relevant ties hereinand is sued in his official capacity.

28. Defendants Lt. John Doe and Captain Jane Doe (“JohhdbaE'Jane
Dog” respectively) were, at all ties relevat hereto, supervisory gtoyees of NYPD,
acting in such capacity as agentsyants and employees of the City. John Doe and

Jane Doe act under the supervision of Tudled therselves supervise N¥D personnel

10
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assigned towsveil and plice Citical Massparticipants. They are &d in their

respective fiicial capacities.

Jurisdiction And Venue

29.  This action is brought pursuant4@ U.S.C. § 1983 and 1988 and the First

and Fourtesth Amendnents to the Constition of the United State

30. This Court has subject matter gatiction pursuant to 28 U.S.C. § 1331
and § 1343(a)(3-4). This Court has jurisdinotio grant declaratory relief pursuant to 28
U.S.C. § 2201 and § 2202. An award of costs @torney’s fees iguthorized pursuant

to 42 U.S.C. § 1988.

31. Venue is proper pursuant to 28 U.S§CL391(b) in that Plaintiffs’ claim

arose in the Southern District of New York.

The Rules And Statutes At Issue

32. NYCAC Section 10-110 requires a pmit for a “procession, parade, or

race . .. upo any street or in any plic place.”

33.  Acting under delegated ruleking auhority, the NYPD noadified chapter
19 oftitle 38 of the Rules othe City ofNew York, which sts cetain definitions ard
rules for processions and parades regdlateler NYCAC § 10-110. Theadifications
affected the defitions of the terns “parade, “Fif th Avenue,” and “applicant,”ssshavn

in underscang (addtions) below:

11
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34.

a. A “parade[or proceson]” is any [march, mtorcade, caravan
promenade, foot or bicycle race, imilar event of any kind,] procession
or race which consists of a recodatite group of 50 or ore pedestrians,
vehicles, bicycles or other devicapved by human power, or ridden, or
herded animals proceeding togethpon any public street or roadway.

b. “Fifth Avenue” shall nean Fifth Avenue in the borough of
Manhattan south of 114Street and north of 5Street.

C. “Applicant” shall mean the pemn or entity that applies for a
pernit authorizing a parade. Armperson or entity responsible for
organizing a parade, or any persorepfity thd publicizes a prade
through advertiseants of other mans of ness commnication, is
authorized to act as applicant.

As a result of these adlifications,a “recognizable group” of 50 orare

bicycles nav constities a “paade” subjet to various restrictions and gelirenents &t

forth in 38 RCNY § 19-0@t seqand NYCAC Section 2210, including:

22609252v1

A ban on “parades” on most of S#fvenue, except for those parades
conducted there prior to the pageaf Section 10-110 in 2004¢e38
RCNY 8§ 19-04(d).

A ban on “paradésonducted on “any street or any publiape, ©

material portion thereof, which is onttrily subject to great congestion or
traffic and ischiely of a businessranercantile darader,” except on
Sundays, holidays, or after 6:30 pon with special permsion fromthe
Mayor for “events of extradinary public inteed,” seeNYCAC § 10-
110(a)(2); 38 RCNY § 191 (a) (setting forth defition of “events of
extraagdinary interest”);

The requirenent that an appli&nt dotain a witten pernit prior to
conducting a “paradesee NYCAC § 10-110(a); and

The requirerent that the “chief officer of any [“parade”] . . . for which a
pernit may be granted by the poli@@mmnissioner, shall be responsible
for the strict observance of all rsland regulations included in said
permt”, seeNYCAC § 10-110(5).

12
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35. The Parade Rules do not define tloee ternmt‘recognizable group.” The

Parade Rules also do not define streets “ordynsmbject to greatangestion or traffic.”

36. 38 RCNY Chapter 19 sets forth atidinal rues regulating the perit

process, including:

. An application for a parade peitrmust be notarized and filed with the
precinct in which the parade foationarea is lgated, o with the office of
the Chief of the Department if therpde route includes any portion of 5th
Avenue in the borough of Manhattantbe parade will inclde 1,000 or
more participants. 38 RCNY § 19-03(b).

. An application for a parade peitrmust include, amng other things, the
route of the parade; the locationglapproxinate times br the formation
and disnssal of the parade; the numlzdmparticipants or vehicles which
will congtitute the @radeand a desiption of sud vehicles; the width of
the roadway to be occupied by the parade; and the identity of any grand

marshal or chief officer of the pada and his or her nanaddress and
telephone nutver. 38 RCNY §19-03(b)(2).

37. NYCAC Section 10-110(3)(rauthorizes the iposition of aiine and/or
imprisonnent on “everyperson participating” i “processin, parade orace, for which
a pernit has not been issued.” Any suclrgm who refuses to cqoty with a lawful
order of the police to disperse is alsdlieafor a nisdeneanor. NYCAC Section 10-110
does not require intent or knowledge asbament of such violation. NYCAC Section

10-110 also does not contain a goathfexception.

38.  Bicyclists are subject to specificqwisions of the New York State Vehicle
and Traffic Law. Under New York State la¥fe]very person riding a bicycle . . . upon a
roadway shall be granted all of the rightsl shi be sulped to all ofthe duties

applicable to the driver of a kile, . . . except as to special regulations . . . and except as

13
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to those provisions . . . which by their n@&wean have no appéton.” N.Y. Veh. &

Traf. Law § 1231.

Group Bicycling In New York City

39. New York City is hone to nore than 120,000 regular daily bicyclists, the
largest such population of any North Arican city. Through dozens of clubs and
associations, these bicyclists organiz@anticipate in apprarately 1,000 group bicycle
rides in New York City offered to the genepaiblic each year. Plaintiffs ride in groups
for several reasons, including to share bioygknd otherwise assateé with others, the
enhanced safety of group bicycling, andittvocate for and praote bicycling over

motor vehicle use.

40.  Plaintiffs organize and participaite group bicycle rides because they
afford bicyclists the opportunity to conversepperate and otherwise associate with each
other. Further, group bicycling is uniquelyited to urban exploteon because bicyclists
are directly exposed to sights and souns @an interact directly with people they

encounter, as well as having a superior oppistio appreciateontext and detail.

41.  For these reasons, since 1975, PIdiddckson has incorporated an
extensive bicycle tour of Manhattan into tiéistory of the City of New York” class he
teaches at @umbia University. Each yeadaclson takes a group of approxataly 250

of his students and others on a loieytour of Manhattan and Brooklyn.

14
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42.  Similarly, Plaintiff 5BBC conceivs its group bicycle rides as urban
explorations. For exaphe, 5BBC orgarded a “Queens Brooklyn Mosaic” ride which
toured varios neighborhoods inatling Huners Point, Greenpoint, Miamsburg, Fort

Greene and the waterfrbon

43.  The group bicycle ries organized Y Jackson ath5BBC constitte
expressive associationsopected aginst goernmental interference by the First

Amendnentof the Constittion.

44.  Bicyclists are safer proceedingangroup than riding alone. Group
bicyclists warn eachtber of approaching dangers, such akigles, potbles, and
pedestrians, and assist each other with negessaairs. Bicyclits in a group are also
more visibbe, and hence less &k to be accientally hit by a motorist, than an inddual
bicyclist. Goup rides offer a “safe hanéfor bicyclists who are young, elderly or

inexperienced in urban cycling.

45.  Group bicyclists also help each otlaoid dangerous encaiens with
motor vehicles. Although bicyclists have equal legal right to occupy most roadways
to that of motor vehicles, samotorists objeicto bicyclists occupying lane of traffic.
These notorists will attempt to force bicyists to the rargin of the roadway by honking
or talgating so that the motorist cgrass vithout changing lanesBicyclists proceeding
at the nargin rather thartowards the naddle of a clear traffic lane face various heds

such as opening car doors, pedestrians, peghale, and debris. Group bicyclists are

15
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able to nore effectively communicate toatorists the need tmaintain a sfe speed ath
distance. Motorists consequendieless likdy to attenpt to force a grop of bicyclists

out of a traffic lane and toward the more hazardoargjim of the roadway.

46.  All of the group bicycle des in which the Individual Plaintd participate
are a fornof expressive association peoted aginst goermrmental interference by the
First Amendnent to the U.S. Constitution, becawgroup nembers keep each othefes

and communicate to otorists the need taespect bicyclists’ right to the road.

47.  Plaintiffs further believe that thugh group bicycling, they demonstrate
the viability and advantages of bicycliag an urban transportatiorode, and raise
motorists’ awareness of and respect for bicyxks equal partnersaing city roadways.
Group rides, particularly largemes, are wre effective ingetting these messages across
to pedefsians and ratorists, becausslarge gioups are rore visible and ausual, and are
therefore rore effective in asserting a rigto the road. Plaintiffs regularly enjoy
interactions with both pedesiris and rotorists, to whonthey convey their pro-bicycling

message.

48.  All of the group bicycle rides in whiicPlainiffs participate constitie
speech priezcted against goverremtal interfererce by the First Arandment of the
Constituion, because &y convey a general @bicycling message & is consitently

interpreted as such by ghestrians agh motorists.

16
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49.  Sone group rides incorporate foatized advocacy. For example, a 5BBC
ride entitled “Raiders of thLost Greenway” was designas an exploration of large
portions of Manhattan’s Greenwagrineter bike path that he fallen into disrepair.
Participants investigated and docamed conditions and called on cityfafials to

address them.

50. 5BBC also uses group rides as an opportunity to raise funds for the
promotion of group bicycling. 5BBC raisesgnificant incone from its “Montauk
Century” ride, the oldestaual group bicycling ride in New York City. Net revenue
from the ride is used to praste groupbicycling through various gans, including

through 5BBC’s newsletter and other farai public advocacy.

51.  Critical Massparticipants chant gdical messages such as “More Bikes,
Less Cars” “Whose Steet® Our Streets” athey ride. Riders sogimes wear or carry
signs with political nassages about the emvment, the Iraq war, or other issues
affecting the community. At ties, participats have handed out flyers or fact sheets
about Critical Mass or other political issueBhe riders often interact with passersby,

answering gestions abat who they arerd why they are riding bicycles together.

52.  Critical Mass and a number of 5BBGjsoup bicycle rides, including the
Montauk Century Tour, constituteesgch preected agairiggovernnental interference by
the Fire Amendnent of he Constittion, becausthey invdve or raise fads for explicit

advocacy in favor of group bicycling

17
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How Plaintiffs’ Group Bicycle Rides Are Organzed And Conducted

53.  Group bicyclists in New York City geerally praeed in accaance with

applicable traffic laws and kes, but group bicycle ridesaytake a variety of fans.

54. 5BBC'’s rides typically are open t®BC manbers and the general public.
Most of 5BBC’s group rides are part of itsdlp Trips Programi Day trips have a fixed
destination and often wifbllow a fixed route. Participas often receiva set of printed
directions known as a “cue sheet” to helptipgpants say with the rideand encourge
themto join the club. ldwever, day trips @y detour fromthe specified route to ake
the ride nore safe and enjoyable. 18e 5BBC day trips do not have a specified route.
Participants in 5BBC day trips generally peed single file or two abreast. Trained
leaders and participants cooa and use a variety of techniques to keep the group
together. 5BBC, and its ridedders encourage rigarticipants to ride safely and follow
applicable traffic rules,ldnough they do not have the atyilto force an uncooperative

participant to change behavior or leave the ride.

55. 5BBC does not pre-register participafusits day trips. Those wishing to
participate simly show up. A pre-regiration requiremnt would likely reduce
participation in the Day Trips Program. B8 cannot predict witleertainty the nuimer
of participants for a particular group rideecause weathertise primary factor
deternining the nurber of participants. Baden past participation, 5SBBC esties that
it will have several group rigewith 50 or nore participantgluring the next 12 onths.

This estinate includes the Montauk Centufpur, scheduled to take place in May 2008,
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which typically draws several hundred partamgs to the portioof the ride conducted

within New York City.

56. Jackson’s annual history of Nevwork City bicycle tour is always
conducted in the fall, at night, imder to avad vehicular traffic. The grop proceeds in a
relatively compressed foration of 3 or nore bicyclists alveast so thathey can
investigate and discuss the s sites they visit as a groufackson leads the ride and
follows a predeterined route. The ride Bancluded approxiately 250 participants and
has always included s@portion of 5th Avenue between"8nd 114 Streets in its

route in recent years.

57.  Manhattan Critical Massdes have been held Manhattan since 1993.
The ride originates ation Square Park at p.m. on the last Friday of everyonth.
Critical Mass rides have beéeld in Brooklyn since Septdrar 2004. Participantsest
at Grand Army Plaza amat the WiliamsburgBridge at 7 pn. on the second Friday of

every nonth.

58.  Critical Mass rides are a unique foohexpression characterized by
having no organizer, no fixed route or dedimaand no ride leaderndividual riders
take turns being at theoint of the ride and deteiming the route through an
extenporaneous, collective decisioraking praess. Thisasults in tle ride sfintering
into many snaller groyps, which each proceied) in the ame manner in different

directions, somimes reuniting bhance. Critical Mass rides in all cities throughout the
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world are conducted in the samway. The lackof hierarchy withira Critical Mass ride
allows each participant an opportunity teanngfully affect the bne and route of the
ride. Participants believe that thiegmat, which emphasizes spontaneity and
egalitarianism, is essential to their exggi@e association and theessage conveyed by
Critical Massrides that kryclistshave a right to be a part of city traffic. Critical Mass
participarts encourage eachhar to ride safely and folloapplicate traffic rules, bt

there is no ride organizer.

Defendants’ Crackdown On Group Bicycle Rides

59.  Prior to August 2004, Defendants (and their predecessors) had a long
history of accommodating grougicycling in New York Ciy, without requiring ride
organizers to obtain paraderpi#ts. Plaintiffs 5BBC and &&son, as well as a niper of
other City bicycling organizations andiblks, have conducted rides in excess of 50
participars for many years wihout any alleged violations ¢tdw or reqirement that a
pernit be obtained. Dehdants nbonly accormodated but actely facilitated Critical
Mass rides. The NYPD supplied officers on gec®who escorted the rides and blocked
oncomng traffic at intersections to prevent thée frombeing dividel at traffic signals.

Occasionally, NYPD would allow bicycliste perform this “corking” furction.

60. In August 2004, several hundred Critidddss bicyclists participated in
protests at the Republican Nationar®@enton (“RNC”), held in New York City. The

NYPD arrested hundreds of protestors, inaigda nunber of CriticalMass participants,
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and charged themvith disorderly conducparading without a peritp and a variety of

other violations.

61. Upon information and belief, following the RNC, the NYPD has engaged
in a systerdtic attenpt to suppress Manktan Critical Mass. At the Septéer 2004
Critical Mass ride, police officersn scooters, in vans andhelicopters surveilled riders.
Police on scooters escorted the ride foriaf period and then suddenly and without
warning blocked the ride at Broadwandthen at 5th Avenudrapping riders on 36th
Street. Offcers grabbed people from th@wd, arresting bicyclis and charging them
with disorderly conduct and obsttion of traffic. The NYP[also seized bicycles, using
power saws to cut the chains securing btkesign posts, despite the protests of their

owners, who offered to unlock them

62. In subsequent onths, Defendants’frts to syppress Mahattan Critical
Mass expated. Duringthe period 60dober 2004 through Decdrar 2005, Defendants
arresed an average of Z0ritical Mass partigarts per ride. Most of these arrests were
for traffic violations that under ordinaryrcumstances would result only in a summons
or a warning The arrests were oftextconplished by sealig off intersections with
netting and then arresting all bicyclistaihd within the netted off area. Using this
“dragnet” method, NYPD has arrested and detained deunf bicyclists that had
nothing to @ with Critical Mass, buwere smply “in the wrong place at the wrong tiaf

NYPD'’s dragnet and other tactics have led soesidents of the Union Square area to
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refrain fromleaving their hores with bicyckes on the last Fray of each month, out of

fear that the will be falsely deained, arreted a ticketed.

63. NYPD’s mass arrest techniques lencluded assignentof arrestees to
officers who did not observe the conduct orichithe arrest was based, who then attest
to conduct they did not witness in supportbéarges that theyeternine should be

brought against the arrestee.

64. NYPD also used aggressiveotarized pursuit and containemt tactics,
such as suddenly hooking in front of the pattibicyclists, and driig against the flow of
traffic and on segregated (bicycles andgstrians only) bicyel paths in pursuit of
bicyclists. These tactics Yaresulted in a number ofnecessary injuries to both

bicyclists and NYPD personnel.

65.  Since at least Septdrar 2006, NYPDpersonnel have conducted regular
video survdlance of Critical Mass participarts, both bedre and during the ride. On
information and belief, undercover NYPD offiegnosing as bicyclists participated in
Critical Massrides while wearing hien recoding devices, sostimes appearing to lead
other Critical Mass bicyclistsito illegal activiy or to deliberately provoke conflicts
between Critical Mass patrticipargaad NYPD personnel. iBe-nounted NYPD
undercover personnel haveiitrited and surveilled groupcycle rides other than

Critical Mass includng a “Ridce of Silence” involving apmximately 20 participants.
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lllegal or provocative conduct by NYPD undever officers provides false suppoot f

Defendants’ position that unlawful activity orogp rides justifies the Parade Rules.

66. In addition, the presence of bikesomted undercover officers can push
group bicycle rides over the 50-person thoéghcreating liabilityfor a group without a
permit solely by virtue of the particig@n by undercover officers. The undercover
officers create a possibility of liabilitypr parading without a perirthat would not
otherwise exist, both for ridearticipants and onlookeveho otherwise wuld choose to
join but for the risk of suchability. This has a dtect chlling effect on theparticipdion

by ordinary citizens in group rides.

67. In February 2006, following the injuryf two scooter-raunted officers
who collided with each other during prevous Critical Massride, Critial Mass
participants began an effort to elmate all arguably unlawful conduct amyg ride

participarts. This effort was succefzd.

68. Inresponse to this developmt, atthe Critical Mass rides held after
February 2006, NYPDtgpped its mass arrestad instead began issuing large iens
of tickets to Critical Mass ptcipants. These “ticket blitzes” often involved sealing off a
group of Critical Mas participarts within a roadway by blocking theat both
intersections with scoet-mounted officers, and then tidkeg the riders thus trapped.
Many of these tickets charged violationNdw York Vehicle &Traffic Law 8§ 1234(b),

which the City has soe adnitted does not app in New York City (tlkesecharges &ve
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been disnssed). Many are issued fayu@pment violations, such as aissing or
improperly-mounted light or bell. @ers wee issued for parading without a pérm
violation of NYCAC 10410, and were disissedby courts lbsed on cortgutional
concerns. fie manner in which these “tickeblitzes” are conducted is no less disruptive
to Critical Mass rides than theass arrest conducted by NYPD previous to February
2004. On infomation and belief, the goal ofdke “ticket blitzes” iso suppress Critical

Mass.

69. Defendants are @isated to have gt at leas$1.3 million in their

attenpt to suppress Critical Mass.

70. The NYPD’ actions have result&a a sharp decreasn Manhattan
Critical Mass ride participation. Pldifis Blythe, Gosciak and Shura no longer

participate in Manhatta@ritical Mass becaudéey fear arrest and/ticketing.

71.  Since the amndment of the Paradrules effective February 25, 2007,
NYPD has continued to assigmda nunbers of officers to tb Union Square vicinity on
the eveing of the last Kday of every nonth, in an efforto finally and completely
suppress Mnhattan Critical Mas In some months, bicyclits convening for Critical
Mass rides have declined to conduct theierihaving been chilleloly the presence and

actions of NYPD personnel.

72.  On March 30, 2007 (the last FridayMuarch 2007), 50 or ore bicyclists

gathered at the north end of Union Squatrapproxinately 7 p.m More than 50 NYPD
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personnel \ere present as well. Shortly tleafter, bicyclists attapted to leave Union
Square and enter the roadwadyYPD officers @tained a ninber of the bicyclists ah

arrested them and/or issued thesmmonsetor various alleged tféic violations. On

information and beliefvirtually all of the resultig summonses ultiately were

dismissed.

73.  On April 27, 2007 (the last Friday #ril 2007), fewer than 50 bicyclists
(i.e., a group not regulated under the ParadedRgathered at the north end of Union
Square at approxiaely 7:00 p.m More than 50 NYPD personnel we present at that
time at Union Square. Shortly thereafter, bheyclists walkel their bicydes toward a
subway entrance locate@ar tie northwestorner of Union Square and carried their
bicycles into the subway. NYPD personnel pedsthe bicyclists into the subway station
and issued soeof them summonses for allegdy failing to pay the fare. On inforation

and belief, virtually all of those sumonses ultirately were disrnssed.

74.  On May 25, 2007 (the last Friday May 2007), 50 or mre bicyclists
gathered at the north end of Union Squatrapproxinately 7 p.m More than 50 NYPD
personnel \are present as well. Shortly tleafter, bicyclists attapted to leave Union
Square and enter the roadwayYPD officers dtained a nmber of the bicyclists ah
issued thensummonses for various allefyeiolations, includig parading without a
pernit. A number of the bicyclists werkandcuffed while their sumomses were being

prepared, although the detained bicyslisad not resisted the detainer.
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75.  On Friday, June 29, 2007 (the lasiday in June 2007), approxately 50
bicyclists gathered até¢hnorthend of Union Square at approxately 7 p.m More than
50 NYPD personnel were pesgt aswell. Also present was Bill Talen (also known as
“Reverend Billy”), who proceeded to recitbe First Anendnent to the NYPD officers as
the bicyclists watched. Talen was instagtby an NYPD officeto stop his recitation
and Talen refused. NYPD officers thenegsted Talen. Intindated by the NYPD’s
arrest of Talen for the apparent offenseeaufiting the Firs Amendment, the bicyists
declined to conduct a Critical Mass riderfrUnion Square, but rather departed from
Union Square individually or in pairs. NYPofficers followed sora of these individuals

and pairs of bicyclists abey left Union Square.

76.  On November 15, 2007, the Manhattan Dist Attorney’s Office dropped

its case aganst Talen bydelibeatelyallowing it to be disnssed fromcourt.

77. OnJuly 27, 2007, between 6 p.and 7 p.m(prior to the Critical Mass
ride), approxinately 20 or nore NYPD officers were stationed on Broadway one block
north of Union Square. On infmation and bkef, these officers were given instructions
to “profile” Critical Massbicydists for thepurpose of selective law enforcent. The
officers systeratically detained and ised summonses to youngale, non-comrercial
bicyclists traveling sahhbound on Broadway far to 7 p.m, for failing to ride in the
bicycle lane and other allegewlations. The officers systatically ignared simlar or
more serious violations by othlkicyclists occurring in the ame location and at te sane

time if the bicyclists were not young an@m orwere commercial (delery) bicyclists.
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78. At approxinately 7 p.m on July 27, approxiately 100 bicyclists and
others gathered at Union Square for astFAmendnent Rally.” More than 50 NYPD
officers were presen Following that eventthe bicyclists did not attephto depart from
Union Square as a group buthvar individually or in pas. NYPD officers followed

sone of these individuals and pairs of bicytdiss they left the Union Square vicinity.

79.  The difference in police treagnt ofManhattan Critical Mass rides before
and after the RNC aeonstrateshat Defendants are sefimely enforcing traffic and
other laws gainst @rticipants in posRNC Ciitical Mass rides as a foruof retaliation
agains (a) protes adivity by participants inCritical Mass at the RNC, andoj bicyclists,

including the Individual Riintiffs, who have assaaied with Critical Mss

80. The NYPD’s pursuit of bicyclists thasserble at Union Square on the
last Friday of the minth but do not attept to ride in groups of 50 or ane denonstrates
an NYPD policy and practice of harassing blsts as a form of retaliation based on

their perceived association with Critical Mass.

81. The NYPD's systemtic detainer and summonsing of younglennon-
commercial bicyclists riding in ghvicinity of Union Square on the evening of the last
Friday of the nanth whie ignoring the coarable violations of other bicyclists
denonstrates a NYPD policy and practicesetective enforcerant of the law based on

the perceived associatiof certain bicyclists with CritidaViass.

27

22609252v1



Case 1:07-cv-02448-LAK  Document 32  Filed 11/16/2007 Page 28 of 44

82. The NYPD has not engaged in engar crackdown against Brooklyn
Critical Mass rides, which operate on@en-rote, leaderlesbasis identical to
Manhattan Critical Mss Therehave been few if any arrestad little if any ticleting at
Brooklyn Critical Mass rides since August 200dhe difference in NYPD treatnt of
Manhattan Critical Massdes and Brooklyn Critical Masgles demnstrates that
Defendants are selectively entmg traffic and other lawagainst @rticipants in pos
RNC Critical Mass rides as arfa of retdiation against @) protest activity by
participarts in Manh#tan Critical Mass at the RC, and b) bicyclists, including the

Individual Raintiffs, who have assaatied with Manhattan Critical Mass.

Burdens Imposed By The Parade Rules

83. The Parade Rules pose a nutmer of budens on Plaintiffs’ constitutional
rights of travel, association and expressidhese burdens are posed by the express
terms ofthe Parade Ruteas well aby the Déendants’ failure adequately to trairYlRD

personnel to receive andggess perihapplications.

84. Under the Brade Rules, Plaintiffs arnot perntted to travel on the public
roadways in groups of 50 without advanpg@val of their route and destination by
NYPD. The Parade Rules in effect prohibiengroute rides, such as Critical Masd
certain 5BBC rides, because the rides by theiy nature cannot satisfy the requients
for a parade perin This provision of the Rade Rules violates Plaintiffs’ fundantal

right to travel.
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85. Under the Brade Rules, Plaintiffs amot pernitted to associate and travel
on public roadways in groups of 50 withaldtaining a “parade” peritifrom the NYPD.
The process by which a parade permit isiolethfromthe NYPD violates Plaintiffs’

rights kecawse it is hopelessly cumersone and disorgaized.

86. A 5BBC ride leader who sought arpde pernt in connection with a
recen groupbicycle rice was misdirecte& by various NYPD sourcesxgimes and
actually had to persuadhe NYPD enployeeresponsible for accepting his application
do so. The process admpleting and subnitting a pernit applicaion took more than six
hours, and imposed an undue burden on thesrigh®laintiffs to organize and/or

associate with group bicycle rides5f or nore persons.

87. Under the Brade Rules, a bicycle ridd 50 or more persons is prohibited
unless tle group appoints a “Chief Officewho will be respnsilde for the “strict
observance of all rules andyrdations,” presumbly by goup members. Plaintiffs
associate with others in group bicycling ls@on principles of mtual cooperation, not
hierarchy. Imposition of a “Chief Offer” upon 50-personrgup bicycle rides, who
would be responsible for therduct of others (and therefdileely to try to direct and
control such conduct), directhnd substantially interferes thithe nature of Plaintiffs’

expressive association, violatingaRitiffs’ First AmendnentRights.

88. The Parade Rules prohibit 50-pergpoup rides on wst of 5th Avenue,

even though it is designated as a bicyclgemorth of 59th Street and south of 23rd
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Street, excldes comrercial traffic, and is s&r for bicydists for these and other reasons.
Excluding bicyclists from 5th Avenue also masts their ability toexplore a roadway of

enornous altural and historical significance.

89. The Parade Rules further exctuiGperson group bicycle rides from
roadways tht are “chiefly of a busass omercantile character” and are “ordinarily
subject to great congestion or traffic,” dhdays except Sundays and holidays. This
provision would force Plaintiff SBBC andther clubs to extensively reroutemy
Saturday group rides. h& exclusion of 5(@erson group bicycle rides from 5th Avenue
and potentially rany other routes violates Ptaiffs right to associate for the purpose of
exploring these routes by bicycle. Thegete restrictions also dimish bicyclists’

safety.

The Vaqueness Of The Parade Rulesml Their Arbitrary Application By NYPD

90. The Parade Rules contain three psais that are vague on their face,
failing to provide adequate guidance to phublic officials resporible for interpreting
them and therefore arenteasonaly suscepble to arbitrary and discrimatory
enforcenent. Those provisions arel) ¢the “recognizable groupstandard of 38 RCNY
8 19-02(a); 2) the “events of extraordinary intesté standard oNYCAC § 10-110(a)(4)
and 38 RCNY 8§ 19-01(b); an8)(the “ordinarily subject tgreat traffic and congestion”

standard of NYCAC § 10-110(a)(2).

91. The “recognizable group” standawfi§ 19-02(a) is unconstitutionally

vague on its face, because it reliesmup déermnation by NYPD personnel as to what

30

22609252v1



Case 1:07-cv-02448-LAK  Document 32  Filed 11/16/2007 Page 31 of 44

constitutes a “recognizableayp” of bicyclists. Such dermnations recessarily are
arbitrary because they turn entirely on slubjective viewpoint of a police officer. The
subjective viewpoint of the officer makirige deterrmation of group rambership can
vary widely,based on tt officer’s familiarity with bicyclingas an eleent ofNew York
City traffic, or whether the officer isbserving the group frostreet level or by
helicopter (a fam of sunveillance usd repeatedly at Criiad Mass rides)pr whether the

officer deems bicyclis smply following a canmon route to be a recognizable “group.”

92. In May 2007, 5BBC saght pernssion fromthe NYPD to conduct its
2007 Montauk Century ride without arpet. 5BBC explained to NYPD that
participarts in tha ride would not endeavor to keep tdlger on the roadway and would
depart fronthe ride origination point at Re Station individually or in sall groups of
ten or fewer bicyclists, while following@mmon route towards Montauk, New York.
Approximately 300 bicylists participated ithe portion of tle ride takingplace in New
York city, which was conducted betweerD@:a.m. and 7:00 a.ron Sunday, May 20,
2007. NYPD initially advised 5BBC that norpde pernt would be required for the
ride, but then reversed its position anduieed a perit. Although a pernt was issued,
NYPD did not attend or obsenrasy portion of the May 2@007 Montauk Century ride

or visit its origination point at Penn Station.

93. NYPD has employed “dragnet’ass arrest techniques, including the use

of netting to detain all persons present oratire block, which repeatedly have resulted
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in the arrest of bicylists that hae no connection wittCritical Mass, simly because tby

possessed a bicycle irethwrong place at the wrong taxi’

94. Moreover, NYPD has regularly depled undercover personnel in group
bicycle rides, somof whomhave actually éen arrested in error by unifoeah officers
who mistook thenfor dvilian bicyclists. The presence of these undercover personnel
artificially inflatesthe nuntoer of bicyclists and ineases the likelihootthat other NYPD
personnel W determne that a “recgnizable grap” of 50 or more bicyclists exists.h&
ease with wich any person with aitycle may be deerad a nember of a‘recognizable
group” of bicyclists invites dnitrary and discrinmatory enfocenment of the Parade Rules,

in violation of the Individual Plaitiffs’ right to due process.

95. The exception to the ban on “new” parades on 5th Avenue except for
“events of extraordinary interest” alsunconstitutionally vague, even though this
phrase is clarified in 38 RCNY 8§ 19-01(b)rtean “celebations organized by the City
honoring the armd forces; sports achievemts or charpionships; world leaders and
extraordinary achieveents of historic sigriicance.” Defendants have applied this
“extraordirary eventSstandard in amrbitrary and discrirmatory way. For exapie,
NYPD granted a perinto Jackson for his 2007eM York Tour held Septeber 27,
2007, even though the ride included lasggnents of 5th Avenue south of 114%treet
and north of 18 Street. On infanation and beliefthe organizer of the &v York City
Century Tour has been denied pegsion byNYPD to conduct that ride on 5th Avenue

in 2005 and in subsequent years, eveugh the ride had been conducted annually on
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5th Avenue fromat least 1998 through 2004hich should have qualified the organizer

to retain its 5th Avenue route pursusmB8 RCNY § 19-04(d). Because NYCAC 8§ 10-
110(a)(4), even as claefd by 38 RCNY § 19-01(b), does not provide adequate guidance
to public officials interpretig the ban on 5th Avenue paragdg invites arbitrary and
discriminatory enforcement of the Parade Ruleviolation of thdndividual Plaintiffs’

right to due process.

96. The route restrictions for paradet forth in NYCAC 8§ 10-110(a)(2),
relating to “any streetrany public place,romaterial pation thereof, which is mlinarily
subject to great congestion or traffic andhgefly of a business anercantile character,”
also is \ague on its face.Interpetedas “any steet . . . whichs ordirerily subject to geat
... traffic and is chiefly of a business . . acdcter,” this dandard descries alnost every
avenue in Manhattan, andany other roadiays throughout New York City, including
many with bicycle lanes. Thegoute restrictions, which apply every day between 9 a.m
and 6:30 p.m. except Sundays and holidayste arbitrary and discrimatory
enforcenent ofthe Parad Rules, in volation of the Individual Plaintiffs’ right to due

process.

97.  On information and belief, NYPD fbs to train its personnel to review and

grant pernts.

98. On November 9, 2007, 5BBC applied for a permit for a ride scheduled for

November 14, 2007. The day before théaiwas scheduled to take plakk,PD
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required a 5BBC representative te@hinperson with Defendant Paragallo and two
other NYPD personnel. Paragallo approveslapplication for theide on the condition
that ride paiciparts conply with al traffic laws, which Parajo repededly staed
would be strictly enforced against them, arat thicyclists would beequired to ride no
more than two abreast outside bike lanessangle file inside bike lanes. Paragallo
explained to 5BBC'’s representative that NY Bfficers on scooters would ride with the
bicyclists anl observe tb group’s caduct. None of the caitions imposed by Paratjo

are stated in or requirdxy the Parade Rules.

99. In violation of Plaintiffs right of due process, Defendants routinely turn
away applicants who are seeking pgsraccording to the Parade Rulessdirect
applicants Wo inquire where to file or foll@ up on applications; instruct applicants that
no pernit is necessy for cettain eveas contrary to the Rade Rules; regire
applicatiors in cases where biclists do notproceed together”; allow some applicants,
but not others, to use 5th Avenue foogp bicycle rides; and ippse unreasonable

conditions on applicants seeking p&em

Claims For Relief

First Cause Of Action — All Plaintiffs
(United States Constitution — Right to Travel)

100. Plaintiffs repeat and reallegeethllegations of the foregoing paragraphs as

if fully set forth herein.
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101. Plaintiffs’ group bicycle rides constitela formof intrastate travel

protected by the Unite8tates Constitution.

102. The Parade Rules, which iose a perihrequirenent and other
restrictions on group bicycle ridgact as a prior restraint &haintiffs’ exercise of their
fundamental right to intrastate traveDefendants, through the ptementation of the
Parade Rules, have placed undue burdens omtiffiiability to engage in intrastate

travel through group bicycle rides.

103. By the actions described above, Defants inposed prior restrictions on
protected intrastate travitlat are not necessary to achieve amghmg governnent

interest, andherefore wlate Paintiffs’ rights uinder the United Stateso@stitution.

Second Cause Of Adgbn — All Plaintiff s
(First Amendment — Right to Freedom of Speech)

104. Plaintiffs repeat and reallegeethllegations of the foregoing paragraphs as

if fully set forth herein.

105. Group bicycle rides, including, but nliimited to, Critical Mass and group
rides aganized by 5BBC rides, cdiitute expessive condtt praected by the free

speech guarantee of the First &mdnent.

106. The Parade Rules, which iose a perihrequirenent and other
restrictions on group bicycle rideact as a prior restraint &aintiffs’ exercise of their

First Amendnent rights to freedorof speeh. Defendants, through the implentation
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of the Parad Rules, hae placed unde burdensmPlaintiffs’ ability to emage in

protected expressive conddictough group bicycle rides.

107. By the actions described above, Defants inposed prior restrictions on
protected free speech activityathare nonarrowly tailored to serve agsificant
governnent interest, and therefore violatealtiffs’ rights under the st and Fourteenth

Amendnent of the Constittion.

Third Cause Of Action — All Plaintiffs
(First Amendment — Right of Association)

108. Plaintiffs repeat and reallegeethllegations of the foregoing paragraphs as

if fully set forth herein.

109. Plaintiffs engage in expressive adty through group bicycle rides. The
First Amendnent guarantees Plaintiffs the rigbtassociate witlother individuals in

furtherance of their expressigeoup bicycling activity.

110. The Parade Rules, which iose a perihrequirenent and other
restrictions on group bicycle rideact as a prior restraint &aintiffs’ exercise of their
First Amendnent rights to engage in expressiassociation andraictly, substantially,

and signifcantly interfere with theassociational rights of Plaintiffs.

111. By the actions described aboxfendants have iposed prior

restridions on proteted associtional adivity that are not narrowltalored to sere a
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significant governrent interest, and therefoxgolate Raintiffs’ rights under the ilFst and

Fourteeth Amendnent of the Constittion.

Fourth Cause Of Action — All Plaintiffs
(Fourteenth Amendment — Due Process)

112. Plaintiffs repeat and reallegeethllegations of the foregoing paragraphs as

if fully set for the heein.

113. The Parade Rules do not defirssential and vague tesqthereby

endowing Defendants witlnfettered discretion to:

a. impose liability based uponembership in a “recognizable
group” of 50 bicyclists;

b. prohibit 50-person bicycle rides 5th Avenue except for events
“of extraordnary public interest;” ard

C. prohibit 50-person bicycle rideon streets “ordinarily subject to
great traffic or congestioand chiefly of a businesses oemncantile character,”
between 9 am and 6:30 pon all days except Sundays and holidays.

114. These provisions do not adequatelyitithe discretion of city officials
responsible for granting and enforcing paradengs. They are, therefore, too vague to
survive the constitional due processequirenent under the @nstitution’s First and
Fourteeth Amendments thatregulations, particularly thesaffecting protected speech,

must be sdiciently clea to preent abitrary and discrirmatory enforcemnt.

115. The Parade Rules pose crinmal sanctions on alleged violators with no

required firding of knowledge or itent. Ths imposition of strict crinrmal liability
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violates Plaintiffs’ rights to due press under the Fourteerdimendment of the

Constituion.

116. The NYPD hasdiled totrain its enployees to process parade pgrm
inquiries and applications, resinly in inconsistent and arbéry application of the Parade
Rules in violation of Plaintiffs’ rights tdue process under the Ftagnth Anendnent of

the Constitution.

Fifth Cause of Action — Individual Plaintiffs Only
(Eirst Amendment — Retaliation)

117. The Individual Plaintiffs repeand reallege the all@jons of the

foregoing paragraphs asfiflly set forth herein.

118. Participaion in Criticd Mass rdes onstitues eyressie adivity

protected by the free speech guasantf the First Arandnrent.

119. The Individual Plaintiffs, who have geipated in Criticd Mass rdes,
have suffered adverse action by DefendaBigthe, Nelson and Shura were arrested
during Critical Masrides. Nelson and Sameceived tickts during Critical Mass rides.

At the time of their arrests and/or receigitthese summonses, these Plaintiffs were not
violating any law. Gosciak was chilledfn exercising s right to asstate with

Critical Mass by unlawful police conduct.
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120. The NYPDarresed the plaitiffs becausef their associatiowith Critical
Mass rdes ad in rdaliation agaist the proeded expressn of Critica Mass pdicipants

during the 2004 Republican National Convention ride.

121. Blythe, Gosciak and Shura havegped participating in Manhattan
Critical Mass for fear of further retatian by the police. They intend to resem
participation in Manhattan Crdgal Mass if participants iit are no longer subject to

unlawful retaliation by Defendants.

122. By the actions described above, Defartddhave violated the Individual
Plaintiffs’ First Amendment right to be ée of governmntal retaliation for protected

First Amendnent conduct.

Sixth Cause Of Action — hdividual Plaintiffs Only
(Fourteenth Amendment — Selective Enforcement)

123. Plaintiffs repeat and reallegeethllegations of the foregoing paragraphs as

if fully set forth herein.

124. For nore than two yearghe NYPD has selectively enforced the traffic
and other laws againsti@ical Mass participrs by targeting therfor “zero-tderance”
enforcenent of the traffic and other laws. aiitiffs Blythe, Nelson, Shura, and Son have
been ticketed and/or arrestas part of the NYPD’s selice enforcerant. Gosciak has
been chilled in the excise of his First aeandnent rights by the selectw enforcerant of

the laws aginst Critical Mass péicipants.
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125. Defendants have engaged in selectiméorcenent of the traffic and other
laws against Critical Mass paipants in an attempt suppress Critical Mass, an
expressre actiuty protected by te FirstAmendnent’s free speech guarantee, and in

retdiation for the rdes expressre activity during the RNC.

126. By the actions described above f@®lants have engaged in unequal
treament ofthe Indvidual Plantiffsin violation of the Fourteenth Aemdnent’s

guarantee of equal protection.

Seventh Cause Of Action — Individual Plaintiffs Only
(New York State Vehicle and Traffic Law § 1231)

127. Plaintiffs repeat and reallegeethllegations of the foregoing paragraphs as

if fully set forth herein.

128. New York State Vehicle antraffic Law § 1231 (“VTL 8§ 1237) grants
to every person riding a bicycle upon a roadakwf the rights applidale to the diver
of a notor vehicleexcep as to spcial reglations and provisions which by their nature

can have no application.

129. VTL 8 1231 allows bicyclists to ugbe roadway in the seamanner as
motor vehicles, whether for expression, travekeareation, without resttion as to tine

of day and without requiring advance p&sion fromgovernnent authorities.

130. Pursuantto VTL § 1231, a bicyclist lawitfy can occupy a traffic lane of a

roadway. A group of bicyclists lawfully carccupy two or more traffic lanes. In a
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variety of circunstances, such as when pagpg to turn or when other traffic or
obstructions are presenttime lane osest to th curb, bicglists may lawfully trave in
the traffic lanes that are one oore lanedrom either curb, including in the center lane

of a roadway.

131. A group of bicyclists proceedingdether and following all applicable
traffic laws is entirely lawful under VTL § 123#&ven if the bicyclists occupyare than
one trafic lane, or rick in positiors close to tke center ofthe vadway, or are digysd in

motor vehicle traffic.

132. On many occasions, in contraventioof VTL § 1231, Defendants have
ticketed, arrested, harassed, and engagedveiance of Plaintifffor no other reason

than tha Plantiffs were exrcising their lawful rights tase of the public roadway.

133. The selectie and zerdolerarce enforcemant of traffic and ther laws

against Plaintiffs is also prohibited by VTL § 1231.

134. By the actions described above, Defenddnatve violated Rintiffs’ rights

under VTL § 1231.

Relief Sought
WHEREFORE, Plaintiffs respectfully request:

1. That the Cart enter a judgment declaing that tle ParaddRules violate the

First and Farteerth Amendnents to the Constition of the Lhited States
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2. That Defendants and all those actingamcet or participaion with them

be prelimnarily and then peramertly enjoined ad restraied from:

a. enforcing the Parade Rulagainst group bicycle rides of fifty
people or rore, including, but not limedto: (1) requiring group bicycle rides to
obtain a pernt from the NYPD and degjnate to a “ChieOfficer”; (2)
prohibiting groups of bicyclists dm riding on 5th Avenue between™&nd 114
Streets, and (3) prohibiting groups of lstgts fromriding on any street or any
public dace,or material portion thereofwhich is ordinarilysubject to great
congestion ptraffic and is chiefly of businessramercantile character oall

days except Sunday;

b. retdiating and seletively prosecutig the laws gainst the
Individual Raintiffs based on their patpation in group bicgle rides, including
without limitation Critical Mass, in vid@tion of the Individual Plaintiffs’ rights

under the Fst and Fourteenth Aendnents of the Constition; and

C. retaliating and prosecutingdiaws against the Individual
Plaintiffs in violation of their rightsinder New York State Vehicle and Traffic

Law § 1231,

3. That the Court order Defendantspay Plaintiffs’ costs, including

attorneys’ fees and expenses, pursuant to 42 U.S.C. § 1988; and
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4. That the Cart award Plaintiffs suchther and further relief as the Court
deens just and proper.

Dated:New York, New York
November 16, 2007

DEBEVOISE & PLIMPTON LLP

By: /S/ Steve Vaccaro
Jereny Feigelson (JE963)
Steve Vaccaro (SV-4634
Dina L. Hanerman (DH-0356)
Katherine H. Wbrden (KW0520)
Brendan W Caldon (BC-1999)
919 Third Avenue
New York, New York 10022
(212) 909-6000 (phone)

(212) 909-6836 (fax)
Attorneys br Plairtiffs
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CERTIFICATE OF S ERVICE

|, Steve Vaccaro, one of the attornéysplaintiffs FiveBorough Bicycle Club,
Sharon Blythe, Josh Gosciak, Kennethdckson, Madeline Nelson, Elizabeth Shura,

and Luke Son, herein certify:

| amover eighteen (18) years of age. On the #idéghof Noverber, 2007, |
caused cajes of the within AMENDED COMPBAINT to be served by e-ail and first-

class U.S. mail upon counsel for the other patiethis action at the following address:

Mark W. Muschenheim
Corporation Counsel for the City of New York
100 Church Street, Room 5-165

New York, New York 10007

| certify under the penalty of perjuryahthe foregoing is true and correct.

Executed on this 16th day of Nowber, 2007, in New York, New York.

/S/ Steve Vaccaro
SteveVaccaro
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