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STATEMENT OF THE ISSUES

1.  Whether the district courtisappliecthe narrow tailoring standard set forth
in Ward v. Rock Agast Racism491 U.S. 781 (1989), when it upheld
Defendants’ irposition of perrnt and other burdensome requiremts on
Appellants’ law-abiding, constitiondly-protected group bicycling activity
without considering whether those reguments burdenedare speech than
necesary to further substantial goverrmamt interests.

2.  Whether the district court madeeakly erroneous factual findings in
evaluating the evidence connerg (a)the impact of law-abiding 50-person
group bicycle rides on traffic flolnd public safety and (b) the burdens
imposed on such group rides by thermit and other requirements of
Chapter 9 of Title 38 of the Rules ahe City of New York and New York
City Administrative Code Section 110t0 (together, the “Parade Rules”).

3.  Whether the district court erred iméling that the Parade Rules “do not
impede, deter, or punish trawaroudhout New York City” in violation of
the United States Constitution.

4.  Whether the district court erredfinding that the Parade Rules do not
iImpose a “direct and substantiglurden on Appellants’ rightd association

as guaranteed by the United States Constitution.
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CORPORATE DISCLOSURE STATEMENT

Pursuantd Fed. R. App. P. 26.Rlaintiff-Appellant Five Borough Bicycle
Club (“5BBC"), as a not-for-profit corpation, states that it has no parent
corporation and that no publicly-held poration owns 10% or ane of 5BBC'’s

stock.
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STATEMENT OF JURISDICTION

Appellants broughthe underlying aiton pursuant to 42 U.S.C. 88 1983 and
1988 and the First and Fourteenth @émdments to the Constitution of the United
States. The district court had jurisiton over the underlying action under 28
U.S.C. § 1331 and § 1343(a)(3-4). Thentiscourtdenied Appellants’ wtion
for a prelimnary injunction by order dad April 17,2007. Appellants fdd a
timely Notice of Appeal.

This Court has jurisdiction over thipgeal fromthe denial of a wtion for a

preliminary injunction unde28 U.S.C. § 1292(a)(1).
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STATEMENT OF THE CASE

Appellants seek to vindicate theights to engage ioonstitutionally-
protected speech, @a&sation and travel in #ncontext of group bicycle rides. Fhi
appeal arises from the controversiEdckdown on cyclists’ First Amendment
rights by Appellee City of New York (th&City”) that began in connection with
the 2004 Republic National Conweon. Now the City has subjected Appellants’
group bicycle rides invaing 50 or nore paticipants to the Parade Rules, which
require participants to obtain advancemission fromthe police of their route and
to designat a “Chief Officer” to be hlel responsible for the conduct of ride
participants. Th Parade Rules viotAppellants’ constittional rights by
Imposing a burdensome and disorganizeungng process, severely restricting
their spondineous group expression, maddy limiting their right to travel, and
dictating the terrm an which they may asociate for political and other purposes.

In denying Appellants’ mtion to prelimnarily enjoin enforcement of the
Parade Rules, the district coeommtted fundamental error, byl) failing to
apply the requirement, set duy the Supreme Couirt Ward v. Rock Against
Racism that restrictions on expressigenduct nust be narrowly tailored2j
making clearly erroneous factual findingpparently based amcritical deference
to the city’s speculative and generalizssertions igarding group bicyahg and

on the court’s own perceptionggeeding group bicycling; and) failing to
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recognize the constitutional giity of the burdens the Parade Rulegpose on
Appellants’ rights to speechatrel, and asociation.

On the very first and penultiae pags of its opinion denying prelimary
injunctive relief, the district court set forain incorrect premighat was central to
the entire decision below:

Plaintiffs . . . clainthat they bBould be free to ride in large groups

wherever, whenever, and howeteey wish, free from munipal

regulation. The City seeks teegulate these ewnts by requiring

permts that would . . . facilitate th flow of traffic and protect the
safety of all concerned.

* * %

[T]he Parade Regulations in certain cirogtancesmpose
inconvenences that limh plaintiffs’ ability to bicycle throughte
streets of New York City with unfettered freedom.

SPA-2; SPA-52.

Appellants simply do not argue in thisase for any “unfettered” right to be
“free from rrunicipal regulation.” Appkants challenge thBarade Rules — a
specific set of mnicipal regulationshat unduly restrict law-abiding,
constitutionally-prote@d group speechravel and association. It goes without
saying thathe City has the right and obligan to maintain the safety ammider of
the public streets, but that propositidroald mark the beginning and not the end

of the rigorous congttional analys that Appellants’ claimrequire.
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Appellants produced undispatevidence corroboted by the City’s
witnesses that the vastuority of their group bicycé rides, which take place on
weekends and late at night, are law-aimdand pose no threat of disrugstito
traffic or to danger to the general publi&ppellants further deonstrated that the
City’s highly speculative a@dence as to the remaindgrtheir rides — primarily,
“Critical Mass” rides held on Friday evengs — failed to establish a substantial
governnental interest in traffic flow osafety that could justify iposition of the
Parade Rules on those ridesppellants also deamstrated that the burdens
imposed on therby the Parad®ules are very substaritand more than sufficient
to trigger intermediate scrutiny of théiee speech clais and strict scrutiny of
their free travel and association claimAppellants’ evidentiary showing entitled
themto prelimnary relief on narrow tailoring andlogr grounds.

Instead of requiring the City totaklish with enpirical evidence the
strength of its interests purpadtg justifying the Parade Rules, the decision below
assumed the validity of the City’s assemns and then required Appellants to prove
that their constitutionally-protectedtaaty outweighed the City’s purported
interests. Thus, the mepessibility that Plaintiffs’ attvity might implicate traffic
flow or safety were found suffient tosatisfy narrow tailoringequirements, and
the serious burdens on Appellants’ rightsre deemed mere “inconveniences” not

worthy of constitutional scrutin A correct analysis und&vard suppors the
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conclusion that Appellants were likely égtablish that the Parade Rules are not
narrowly tailored becausedi burden substdially more speech than is necargs
to further substantiagovernnent interests.

Appellants ask this Court to revertbe district courts order and reamd
with instructions to enter a prelimary injunction against enforcement of the

Parade Rules.
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STATEMENT OF FACTS

l. Background
On January 26, 2007, the New YdZiy Police Department (“NYPD”)

published its final proposal to amend 38l&siof the City of New York (“RCNY”)
§ 19-02(a). That amendmenthich defines the processions regulated as “parades”
under New York City Adnmistrative @de (“NYCAC”) § 10-110 @gdher with

38 RCNY 8§ 19-02, the “Parade Rules”)pkoeffect on February 25, 2007. As
amended, the Parade Rutegine a “parade” as: “argrocession or race which
consists of a recognizable group of 50rmre pedestrians, vehicles, bicycles or
other dewtes noved by hunan power, oridden or herded animals proceeding
together upon any public street or roadwalynder the ParadRules, 50 or rore
persons treeling on city streets in awdul manner but in a “recognizable group”
must obtain advance approval of theute and other aspects of their group
activity fromNYPD.

On March 27, 2007, Plaintiffs-Appants Five Borough Bicycle Club
(“5BBC”), Sharon Blythe, Josh Gosciakenneth T. Jackson, Madeline Nelson,
Elizabeth Shura, and Luke Son (togetliappellants”) filed an action against The
City of New York, Rayrmond Kelly, Jame3uller, Lt. John Doe and Captain Jane

Doe (together, the “City”) in the United&és District Court for the Southern

District of New York alleging, amng othetthings, that the Parade Rules violated
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their righ under the First and Fourtéemendments to the United States
Constitution. Simltaneously with theiling of their canplaint, Appellants mved
for a prelimnary injunction against darcement of the Parade Rules.

The district court, Judge Lewis A. Kian presidingheld a hearing on
Appellants’ Motion on March 29, 2007. The court heard oral aegiiout not
oral testimony. Following the hearing, April 2, 2007, Appellees sultted the
Declaration of NYPD Lieutenant DemmnGannon (“Gannon”), allowing Appellants
24 hoursao respond to it. JA-461; JA-4530n April 5, 2007, Appellants deposed
NYPD Lieutenant Joseph Caneco (“@an”), who also had subtted a
declaration in opposition tin¢ Motion. On April 17, 2007, the district court
issued a written opinion denying Appellants’ MotidBeeFive Borough Bicycle
Club v. Ciy of New Yrk, 483 F. Supp. 2d 351 (S.D.N.Y. 2007), SPA-1-53.
Appellants filed a timelyotice of appeal.

[I.  Group Bicycling in New York City

Appellants are individuals and organineus that organize or participate in,
collectively, nore than 30@roup bicycle rides eaclegr. JA-252 § 7; JA-81-82
12; JA-29-30 1Y 7, 10-11; JA-88 11 9-10; JA-74-75 | 6; JA-61-67 |1 10, 26; JA-
20-22 11 3, 12. Amtlants ride in goups for several constitutionally-protected
reasons, including to associate with otbieyclists and to advocate fordycling

as a akaner, safer alternative to motohiade use. JA-21 1 8, 10; JA-88-90 1 9,
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14-15; JA-98 11 5-6. Group bicycle ridesNaw York City may take a variety of
forms such as theBBC, Jaclson, aad Critical Mass rides discussed below.

A. 5BBC’s Group Bicycle Rides

Most 5BBC group des are open to 38C menbers and the general public.
JA-231 1 4. 5BBC rides typically oacduring he day and are roughly evenly
split between Saturdays and Sundays.232-{ 7. Most of 5BBC’s group rides
have a fixed destination and, with seexceptions, follow a fixed route. JA-233-
34 9 11.

Participants in 5BBC rides generallyopeed single file or two abreast. JA-
251 1 4; JA-233 1 10. 5BBC and its ridaders encourage participants to ride
safely and follow applicablegaffic rules. JA-251  4Because ride participants
observe red signals and stoghliis, “cyclistsmay be divided [and]. . lose visual
contact wih each dter due to turns or ga in the ride.” JA-89 1 13. &
participants use the “pohalrop-sweep’method to ensure that the group stays
together despite gaps and loss of visual contact amentpers. Id. In that
method, “stragglers” delayed by traffigseals or inérvening traffic are guided by
“drops” — participants who disount where gps in the ride cause a loss of visual
contact, in order to direct those beththem— and by the “sweep” — a trained
leader that remains atehback of the ride to “sweep” stragglers alofgelA-99

1 10; JA-233 1 11; JA-251 4. “In addni the point [the forepst rider in the

10
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group]may call periodic ‘comression sips’ so hat stragglers at the end of the
group can catch up and elmate signficant gaps that may have opened up
between group embers.” Id. Using these methods, a large groue rcan
proceed without losing members despiifferences in speed, delays caused by
traffic signals, or traffic intervening asng group meroers.

5BBC does not pre-register partiaifts for nost rides. JA-253  10Those
wishing to participate siplty show up.ld. For this reason,BBC canmot predict
with certainty the nuiper of participant$or a particular group ride, although past
experience suggests that approximaiélyides per year will draw 30 orame
participants, and 2-3 these rides will dr&@or nore participants. JA-253 {{ 10-
11; JA-289 | 52Based on past participation, 5SBEStinates that it will have ten
rides with 30-60 paitipants during the next 12anths, includag 3-5 wit 50 or
more participants. JA-253 § 1T his esimate incldes the Montauk Century, a
large group ride held in May of eagbar, which regularly dvas several hundred
participants to the portion of that ridenducted within New York City. JA-253-
54 9 12.

B. Professor Kenneth Jackon’s Annual Bicycle Tour

Kenneth T. Jackson (“Jackson™)adProfessor of History at Columa
University and a preemment scholar of Nework City history. JA-81 § 1. Since

1975, Jackson has incorporated an extensicycle tour of Manhattan iothe

11
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“History of the City of New York” class hieeaches. JA-81-82 § 2. Each year,
Jackson guides students and others bicycle tour of Manhattan and Brogki.
JA-82 1 3.

Jackson’s annual tour is always condddtge at night in order to avoid
motor vehicle traffic. JA-82-83 § 4. deson leads the ride along a predeieed
route. Id. The ride has included approxately250 participants in recent years.
JA-82 1 3. The group proceeds in atigely compressed formation so that
participants can investigate and discugsdites visited as a group. JA-290  53.
Jackson’s annual bicycle tour hasel conducted for 31 years without any
allegations of unlawful conductlA-291 § 56.

C. Critical Mass Bicycle Rides

Critical Mass is a popular event th@tcurs in more than 400 cities
worldwide, usually on the lagiriday ofeach nonth. Bray v. City of New York
346 F. Supp. 2d 480, 483 (S.D.N.Y. 2004), JA-3Critical Mass ridefiave been
held in Manhattan since 1994, and can draw hundreds or even thousands of
participants.ld. The ride orignates at Union Sepre Park at 7 p.non the last
Friday of every ranth. JA-22 § 12Critical Mass rides have been held in
Brooklyn since August 2004. JA-38 { Barticipants meet &rand Arny Plaza
and at the Williardburg Bridgeat 7 p.m.on the second Friday of everynth.

JA-22 1 12.

12
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Critical Mass rides are a unique forh group expression characterized by
the absence of a ride organizeder leader, or a fixed route or destination. JA-64
1 18; JA-22-23 | 14; JA-42 § 37. Individual riders may take turns being at the
front of the ride and deteiming the pute through an extgmraneous, collective
decision-making process. JA-78 § 16. Tdas result in the ride splintering into
smaller groups, eagbroceeding in the s@ manner in different directions,
sometines reuniting by chance. JA-22-23 Y 1@ritical Mass rides throughout the
world are conducted in the same way-290-91 1 55. The design of Critical
Mass rides allows each participant an opputyuto meaningfully affect the tone
and route of the ride. JA-64 1 17. fRapants believe that this foram, which
enphasizes spontaneity and egalitarianiengssential to their expressive
association.ld. 1 17-18; JA-22-23 { 14; JA-78 | 1®articipants also believe
that the lack of a fixed route is essentiallteir message that bicyclists have a right
to proceed as part of city traffic. JA-64  18.

[ll.  Constitutional Dimension of Group Bicycling
A.  Group Bicycling As Constitutionally-Protected Expression

By bicycling, Appellants intend to d®nstrate the viability and advantages
of bicycling as an urban transportatioode, and to raise motorists’ awareness of
and respect for bicyclists as equals on city roadw&yg, JA-78 1 17; JA-89 1 14;

JA-61 1 6. Groups of bicyclists are maféective in gettinghese messages across

13
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because groups areore visible and unuslithan individuals. JA-62 § 11; JA-31
1 15.

Appellants’ group rides also incorpoedbrmalzed advocacy. A 5BBGde
entitled “Raiders of the Lost Greenwaysas desiged as an exploration of
portions of Manhattan’s “Greenway” peritee bike path that had fallen into
disrepair. JA-232 17 & n.1. Participanéseived a “cue sheet” that aided them
navigating the various hazards, and urgenitho wite City officials to demand
improvements.ld.; JA-241-43. During the ride, participants took photographs,
which were posted on the Internet to raaseareness of the City’s negtef its
“Lost Greenways.” JA-232 17 &n.1.

5BBC alsouses group rides to raisunds for group bicycling advocacy.
5BBC raises significant incoe from itsMontauk Century ride, the only single-day
group ridefor which the club chargesragistration fee. JA-251-52 5. Net
revenue fronthe ride is used to praste group bicycling though various reans,
including public advocacy inBBC’s newsletter.ld. Courts have held that group
bicycle rides such as the “Raiders” afidntauk Century rides are constitutionally-
protected speecltee, e.qg., Transp. Alternatiyésc. v. City of New Yé&r 340
F.3d 72, 78 (2d Cir. 2003).

As with other group rides, CriticMass’s nessage is inherent in its

character as a group of bicyclists exsirag their rght to roadways typically

14
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domnated by notor vehicle traffic. JA31 § 15. However, it is also common for
Critical Mass bicyclists to engagennore traditional political advocacy.
Bicyclists often chant and sing about #hesironnent or bicyclists’ mhts, and
distribute literature to those theyeat. JA-62-63 11 14-15. Qots have held that
Critical Mass rides conducted in New Yd@hty are constitutionally-protected
speech.E.g, Bray, 346 F. Supp. 2d at 488, JA-328-29.

B.  Group Bicycling as Constitutionally-Protected Association

Appellants also organize and participatgroup bcycle rides because they
afford bigyclists the opportunytto convese, cooperate, and otherwise associate
with each other. JA-62  13; JA-30-81 12-13, 19; JA-22 § 13. Participants
exchange views while they ride, ammbperate by alerting each other to roadway
dangers and keeping the groogéther. JA-21 1 8; JA-98 { 6.

Participants in group rides share eedt, spontaneous and social experience
of New York City, in which each particgmt can caverse with any other, simply
by changing posibn within the group.Unlike passengers enclosed in aton
vehicle, bicyclists are dectly exposed to the sightadasounds of the city and can
easily interact with people they encounter. JA-87-91 1Y 4, 16, 19; JA-83 Y 6-7.
5BBC conceives of its groupdyicle rides as shared urban empations. JA-231-

34 11 5, 13; JA-99 1 8; JA-106. Sianly, Jackson believes the pace, spontaneity,
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and collegiality of group biajling make it the ideal method for investiigg the
City. JA-83 1 6.

IV. The City’s Regulation of Group Bicycle Rides
A. The City’s Accommodation of Group Rides

Prior o August 2004, the City haallong history of accommodating group
bicycling without requimg parade perits. JA-47-48 {1 11-12. 5BBC and
Jackson have both conductathual rides in excess of 50 peigants since the
1970s without a perit) as did Transpoation Alternatives since at least 2000. JA-
47 1 8; JA-82 1 3; JA-253-54 § 12.

NYPD not only accommodategbut actiwely facilitated, Manhattan Crdal
Mass rides prior to August 2004, by supplying afscon scooters who escorted
the ride and “corked” intersections tedp the bicyclists together and safe from
intersection traffic. JA-39-42 1 15-38. NYPD proviled ths support without
requiring Critical Mass participants tosdlose their route or destination in
advance, appot rideleaders, or file a pade pernt applicaton. JA-42 1 36-38.
Fromapproxinately 2000 hrough July 2004hicyclists’ interactions with NYPD
officers at Critical Mass ridagenerally were non-confrorttanal, with little if any
arrest or sumns activity. JA-32 § 2Q1A-92 | 24; JA-43 1 38, 41-42. A slar

relationship between NYPDBfficers and participants in Brooklyn Critical Mass
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continuesd the present, with NYPI[personnel escorting but not directing non-
permitted, open-route gup rides of 50 or ore participants.ld.

However, on Augus27, 2004 — daybefore the Republican National
Convention (“RNC”) was held in Ne York City — approxinately 5,000
bicyclists participated in Manhattan Ccail Mass and in various demstrations
against the RNCBray, 346 F. Supp. 2d at 484, JA-318. NYPD arrested
approxinately 264 beyclists along with indreds of other prestors who were
later prosecuted for various offees, including, alost without exception,
parading without a peritn JA-267-68 1 7-8.

B. The City’s Post-RNC Crackdown on Critical Mass
At the Manhattan Critical Mass ridellimving the RNC, held Septdmr 24,

2004, rders were confronted by polic&he police arrested eight bicysth and
seized 40 bicycles, in many cases, by pesawig through bicycle locksSee
Colin Moynihan,Police Sawed Through Locks afdized Bikes, Riders S&.Y.
Times, Sept. 26, 2004, § 1, at 40.

The following nonth, at the CriticaMass ride held on October 29, 2004,

riders were met by a large police fere- approxmately 80-100 police officers on

! Numerous suits challenging tHegality of NYPD’s conduct in connection with
the RNC potests and arrests are pendiiBge, e.g.,@iller v. City of New
York No. 04 Civ. 07922 (KMK), 2008VL 2788256 (S.D.N.Y. Sept. 27,
2006);Dinler v.City of New Yik, No. 04 Civ. 07921 (KMK), 2006 WL
2788256 (S.D.N.Y. Sept. 27, 2006).
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scooters, and ane in vans and flying ovedad in helicopters. JA-75 { 8. As the
ride began, the scooteremnted officersade alongside the bicyclists. JA-75-76
1 10. Shortly thereafter, and without waap the scooter police cut the bicyclists
off, using heir scooters to contain themsmaller groups. JA-76 § 11. Police
dragged hyclists to the ground, arresyj themand seizing their bicycles. JA-76
19 11-12.

Since then, NYPD ds worked constgntly to suppress Manhattan Ciritical
Mass through a variety of tactics, inding extensive vidg helicopter and
undercover surveillzce; aggressive oorized pursuit and containment tactics; and
guestionable mass arrests. JA-32-324R5, 31-32; JA-60&10 11 5-13; JA-15-
16 11 10-14; JA-24 § 20; JA-57-58 1 8-10.

These tactics have proven controva@rsNYPD’s surveillance activities
have been declared unlawhy Judge Haight in thidandschditigation? NYPD’s
pursuit and containment tactics haweeib criticized in thepress. See, e.gKareem
Fahim & Jm Dwyer,At Least 18 Arrests Made in Tense Night of a Monthly
Cycling ProtestN.Y. Times, Apr. 302005, JA-181;Jim Dwyer,Police Infiltrate

Protests, Videotapes ShoW.Y. Times, Dec. 22,005, JA-183; JinDwyer,

2 SeeHandschu v. Special Servs. D75 F. Supp. 2d 331, 349-50, 2007 U.S.
Dist. LEXIS 11260, (S.D.N.Y. 2007), JA-1488. The court later vacatekis
ruling based on new evidence regardiegronstrations other than Critical
Mass. 71 Civ. 2203 (CSH), 2007 U.SsDILEXIS 43176 ($.N.Y. June 13,
2007).
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Aggressiveness Of Bike ChasesQuestions For the Policdl.Y. Times, Feb.

24, 2006, JA-188. Ninety-four percent¥PD’s Critical Mass arrests have been
dismssed. JA-269 1 12. NYPD alkas soughtjunctions against Manhattan
Critical Mass in both state and federal dpilout in each casrelief was énied.

Bray v. City of New YorkK356 F. Supp. 2d 277, 287 (S.D.N.Y. 2004), JA-363, JA-
363;Bray, 346 F. Supp. 2d at 492, JA-3%8ty of New York v. Times’ Up, Inc.
Index No. 40089D5, at *16-19, 23 (N.YSup. Ct. Feb. 14, 2006), JA-381-84,
388.

C. The Parade Rules
(i) Regulation of Parades Under NYCAC § 10-110

New York City Administrative Cod& 10-110 governs the regulation of
parades, and provide“A procession, parade, aaage shall b@ermitted upon any
street or in any public place only afeewritten pernt therefore has been obtained
from the plice canmissioner. NYCAC § 10-110(a). NYPD is required to deny
a pernit if, among other reasons, the dipption does not contain info@ion
allowing NYPD to “designate specificglthe route through which the procession,
parade or race shallove.” 1d. § 10-110(a)(3). Participating an event that
requires a perihunder Sectin 10-110, but does not hawee, is punishable by “a
fine of not more thatwenty-five ddlars, or by impisonment not exceat ten

days,” or by both.ld. § 10-110(c).
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(i The Amendment of 38 RCNY Section 19-02
NYCAC 8 10-110 does not define whcastitutes a “parade.” That

definition is set forth in the RCNY, which NYPD has rubikimg authority to
amend. Prior to January 26, 2007 RE@NY defined a “paade” to mean “any
march, meorcade, caravampromenade, foot or bicycle race, or Banevent of
any kind, upon any public rdavay.” 38 RCNY § 19-02.

In July 2006, NYPD proposed to amd § 19-02 to expand the scope of
activities covered by the Parade Rules to includer alia, roadway processions
including 20 or more bicyek, or two omore bicyclists proceeding together
unlawfully. JA-117. NYPD withdrew itproposal following significant public
opposition. SeeAl Baker,Police Move to Ease Proged Rules on Permits for
Protests N.Y. Times, Aug. 19, 2006, &1. On January 26, 2007, NYPD
published its final proposal to redefinedpde” for purposes of Parade Rules as
follows: “any procession or race whichnsists of a recognizable group of 50 or
more pedestrians, vehicles, bicyclesotiner devices wved by huran power, or
ridden or herded animals proceeding tbgeupon any publistreet or roadway.”

JA-315. The Parade Rules becasffective on February 25, 2007.

V.  Appellants’ Preliminary Injunction Motion

On March 27, 2007, Appeltds noved for a prelirmary injunction against

enforcenent of the Parade Rulefn their Motion, Appellants argued and
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presented extensive evidence that the gang requirenents and other
restrictions inposed by the Parade Rsllen group bicycle rides of 50 orone
people violate their constitional rights tdree speech, travel and associatiGee
Plaintiffs’ MemorandumSupporting Motn For Prelinnary Injuncton (“Pls.’
Mem.”)

A. Impact of the Parade Rules on Appellants’ Rights

The Parade Rules burd@ppellants’ exercise of ewstitutiona rights by
transformng 50-person group bicycle rglento “parades” subject to a permit
requirement and other restrictions.

(i) The Permit and Chief Officer Requirements

Under the Parade Rulesppellants cannot travel on the public roadways in
groups of 50 withouadvance approval dlfieir roue and destination by NYPD.
The Paade Rules in effegbrohibit open-route rides, such as Critical Mass and
certain 5BBC rides, which by their vemature cannot satisfixe fixed route
requirement. Also, the Rulesigport to inpose vicarious liability on the “Chief
Officer” of the ride for the conduct of ride participan&eeNYCAC 8§810-
110(a)(5);JA-110 (“The Chief Officer oAny Procession, Pade or Race For
Which a Pernt May be Granted by TPolice Conmissioner, Shall be
Responsible for the Strict ObservancéAtifRules and Regulations of Said

Permt.”).
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Moreover, the parade pertrapplication process is cumberse and
disorganized. NYP'’s websit directs apicants to subm their applications to
the wrong address, and NYPD personnel ardraoted to process applications.
This was @monstrated when Edward Dekeas (“DeFreitas”), &BBC ride leader
applied for a parade perinfior a 5BBC ride that took place on February 25, 2007.
JA-99-100 1 12. DeFreitas wasstirectedoy various NYPD sources six separate
times, and forced to affiratively persiade the NYPD employee responsible for
accepting his application to do so. -180-03 { 15-25. Eventually, DeFreitas
received oal approval of his application]JA-103 § 26° In all, DeFreitas spent
more time satisfying the requirements ofetiparade perinprocess than leading the
bicycle ride. Id. {1 27-28. 5BBC is a volunteer organization that operates
hundreds of such tycle rides each yeaany one of which mght draw 50 or rore
participants. JA-252-53 11 7, 11. Requiring 5BBC volunteers to devote
substantiahnmounts of tine to the perm application process would reduce the
number of rides 5BBC can offerJA-254-55 | 15; JA-104 § 30.

In 2005, Jackson atteted to obtaira parade perinfor his late-night
bicycle tour. JA-84 § 10. Jacksoro&p to several NYPPersonnel who were

unable to assist hinm appying for a parade peritn Id. Jackson finally reached

¥ DeFreitas never receivednaitten pernit, although NYCACS 10-110(a)
prohibits “parads’ without a“written permt.”
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an officer who, upon hearing th#dckson intended to conduct a 250-person
bicycle tour fromColunbia University @ampus to Brooklyn, advised Jackson that
he did not need a parade pérmd.*

B. Impact of Group Bicycling on Traffic Flow and Public Safety

The City’s stated interest in pragating the Parade Rules is to protect
traffic flow and public safety. Defs.’ M. Opp. Prelim. Inj., 16. In support of
their Motion, Appellants produced subsial evidence that law-abiding group
bicycling does not negatively pact hose interests. Appellants presented
evidence that a group of 55 pdaists would fit witin a singé 10 foot wide traffic
lane on one standard cityock (approximately 200 feet froorosswalk to
crosswalk). JA-262-63 1 13; JA-213 1 81; JA-248 {1 6. Such a group is not likely
to cause any significant disrugm totraffic. JA-213 § 82. Moreover, group
bicycling pronotes traffic safety by makingicyclists nore visible. JA-197  23.
This is reflected in a report issued Iy PD in Septerber 2006 presenting detailed
information regarding the circustarces surroundig all reported bicycling
fatalities and serious injuries for the pridy years. JA-562-601That report did

not link a single such incident to group bicycling.

* In 2005, NYPD was enggd in routine mass arrestsCritical Mass bicglists
for parading withouta pernit. JA-267-68 11 7-8ee alsaJA-12 Y 12-13; JA-
15-16 11 8-14; JA-34 11 30-33; JA-57-58 11 8-10; JA-65-67 1 21-24.
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VI. The Proceedings in the District Court

The district court, Judge Lewis A. Kian presidingheld a hearing on
Appellants’ prelinmnary injuncton Motion on March 29, 2007. At the hearing,
counsel for Appellants exmsed a willingness to present oral testiyin support
of the Motion. JA-421. The district cduteclined to hear witnesses and instead
only heard oral argumentd.

During theargument, counsel for Apjtents explained the burdens of the
parade permapplicationprocess. JA-421-24; JA-434. After proddifromthe
court, counsel for the City representedttthe NYPD websitevould be changed to
end the systeatic misdirection of agants, and the pentrapplication form
would be revised to renve the “ChiefOfficer” requrement where appropriate
“within a few days.” JA-444 Nine days after thesepresentations were made,
the City still had not made the pra®ad revisions on the NYPD’s website,
http:/home2.nyc.gov/htriiinypd/ipdf/chfdept/paradepelitrpdf.

Based on apparent contradictions atsinents made by the City’s witness
Caneco, the court ordered that he bedpred for depostin. JA-457-58. During
the deposion, Caneco made numerouatstrents that undermed the City’s
contention that 50-person group bicyclées require parade petsto protect

public safety and traffic flow, including:
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o Caneco has personally observed only grodes that proceeded unlawfully,
and has never observed rides sucthase organized by 5BBC or Jackson,
JA-492 at 64:25 65:5; JA-493-94 at 69:21-70:13.

o It is the conduct of a group — not g&ze — that determes whether danger
or disrupton is likely to resultseeJA-485-89 at 3@-5112; JA-517 at
16212-21.

o Large groups of cyclists do not “causpehost of safety issues” if they
observe traffic rules, contrary the assertion in paragraph 5 of his
Declaration, compareJA-519-20 at 173:6-17410with JA-417 | 5.

o Caneco is not aware that any grougerother than Mahattan Critical Mass
(including any Brooklyn Critical Massde) has had a significant adverse
effect on traffic or safety, JA-494 @0:10-72:9; JA-504-05 at 113:3-119;
JA-506 at 11&-120:19.

o Jackson'’s ride of 200 to 300cydists conducted on 5th Avenue after
midnight would not disrupt traffic AF518 at 16815-16923), nor would
law-abiding 5BBC day trips held d@aturdays and Sundaysgsificantly
disrupt traffic (JA-518-19 at 169:24-173:8).

o Critical Mass rides that Caneco observed in 2007 at Waitstostha[d the
sane [disruptive]impact” as edier rides which in 2005 he had
characterized as having fmimal” disrupive impact. JA-517 at 164:16-20
(enphasis added).

The City also subitted the Declaration of NYPD Lieutenant Dennis
Gannon (“Gannon”) in support of its cention that50-person group bicycle rides
negatively inpact traffic and public safetyGannon never claimed to have seen a
fifty-person bicycle ride; rather, heteapolated from 150-person ridémt he
observedd form his opinons regarding 5person rides. JA-467-68 Y 12-13.
Gannon’s opined tharoup bicyclists “tend ttry to stay together and disregard

traffic regulations in order to de” (JA-468  13), although Gannon did not
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identify any particular ride conducted Bppellants or othersn which he based
this assertion. Gannon also asserteddhaip bicycle rideswmpact traffic flow
and safety because “[n@n a goup of bcyclists travel dgether, there are no
natural spaces heeen the bicyclists,thereby requiring vehicles “to slow down
and nmaneuver . . . so that they can nagte the laes and nake turns safely.”ld.

1 14. Gannon dinot address or raféo Appellants’ evidence regarding
techniques used by group bitigts to alow spaces between themhile avoiding
traffic violations, such as the “pointap-sweep” and “copression sbp” methods.
Pls.” Mem., 13-16. Finally, Gannon asserthe possibility that aitiple 50-
person group rides might fortaiisly converge as factor justifying the
requirement that each such group obtaoeanit for their route in advance. JA-
4679 9. There was no evidence to sugdkat any such convergence had ever
occurred.

VII. The District Court’s Opinion

The district court issued its opinion épril 17, 2007. Asan initial matter,
the court foundHat there was a likdibod that the Appellants would suffer
irreparable harnbecause the loss Bfrst Amendment freedoms, for even a
minimal period of time constutes irreparable injury and numerous group rides in

excess of 50 participants were likelydocur in the future. SPA-14-16.
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On the merits, the court acknowledgedttbroup bicycle des are protected
by the First Amenchent rights to frespeech and intimate and expressive
association. SPA-23-24. These holdings are not disputed on appeal.

With respect to Appellants’ free spch claim, the aot ruled that
Appellants did not appear, uporotion for preliminary injuncton, likely to prove
that the Parade Rul@se not narrowly ifored to serve substantial government
interests. SPA-38. The couristook Appellants to believe that “they shdle
free to ride in large groupsherever, whenever, and hever they wish, free from
municipal regulatiorf,without explaning or citing any basis for this
understanding. SPA-2. The court did dsicuss the extent to which the Parade
Rules burden substantiallyane constitutbnally-protected conduct than necags
to achieve the City’s interests in trafflow and public safety. The court also
declined to apply strict scrutiny to therBde Rules pursuard Appellants’ right ©
travel and association clagrbased on itperception that the advance pétimg,
fixed routeand Chief Officer requireemts were mere “incoreniencesthat did
implicate Appellants’ fundasemtal constitutional rights.

In evaluating the city’s evidence, thestrict court credited all of Gannon’s
assertions that law-abidirfgp-person group bicycle ridesplicate traffic flow and
public safety without eXitly discussing the contrary evidence presented by

Appellants. SPA-37. In particulahe court credited Gannon’s assertion that
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group bicyclists “tend” to violate thevwa without dscussingtie evidence that
Appellants’ group rides are law-abidin@PA-36. The court also elaborated upon
Gannon’s assertions, by fimdj sua spontéhat 50-person group bicycle rides were
“hazard[as]” due b a “lack d predictadility” (SPA-35) and their “sheer size”
(SPA-38), althoughhere was no evidence to suppitrése findings. SPA-35;
SPA-37.

Although the court repeatedly dit¢o the Declaration and deposition
testinony of Caneco, it ultirtely declinedo rely on Caneco’s Declaration and
testinony. SeeSPA-38 n.134 (“[The Court would reach thame result even if
[Caneco’s] evidence wereglegarded entirely.”). Thus, based on the declaration
of one NYPD officer who has never wissad a group bicycle ride of less than 150
persons and its own perceptions of grobigycling, the districtourt denied

Appellants’ constitutional claims.
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SUMMARY OF ARGUMENT

This Court reviews the district court’srdal of a motion for a prelimary
injunction for abuse of discrein. Bery v. City of New Yorl©7 F.3d 689, 693 (2d
Cir. 1996). A district court abuses its discretion wheriljtdpplies the legal
standard incorrectly2) relies upon clearly erroneous findings of fact or fails to
consider all of the relevant evidence; 8y ffroceeds on the basis of an erroneous
view of the applicable lawEM Ltd. v. Republic of Arg473 F.3d 463, 462 (2d.
Cir. 2007). When an injunction is sotgto protect rights under the First
Amendment, this Court ost “make anndependent exaimation of the whole
record in order to make sure that fladgment does not consii¢ a forbidden
intrusion on the field of free expressionVietrop. Opera Ass’n, Inc. v. Local 100
Hotel Employees Int'l Unigr239 F.3d 172, 176 (2d CR001) (internal quotations
and citations ortted); see also Bery97 F.3d at 693.

The district court’s order denyy Appélants’ Motion should be reversed
because the court incorrectly applied thgalestandards applicable to pglants’
free speech, assoam@ and right to trael clams, failed to consider critical
evidence, and based its ruling on cleayoneous Adings of fact. Most
fundanentally, the court failed to apple controling standard set fdrtin Ward
v. Rock Aginst Racism491 U.S. 781, 799 (1989), for detenmg whether a

content-neutral restition on free speécrights is narrowly tailored. UndéWard
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a restriction on expressionust be struckunless it is narrowly tailored to avoid
burdenng substanti&y more expressiothan necessary to serve substantial
governnent interests.Ward, 491 U.S. at 791Here, the district court essentially
ended its narrow tailoring inquiry once it ctumbed that the Pade Rules serve the
City’s interests in traffic flow and publisafety, without deteriming whether those
Rules also burden law-abiding grougyale rides hat, according to the
undispute evidence, do not implicate those interests.

Had the court properlappliedWard, it would have found that the Parade
Rules unnecessarily burden a great déainobjectonable expressive activity.
Most of Appellants’ group ridedo notimplicate the City’s interests in traffic flow
and safety because they takagd bte atnight or on the weeadnd, as the City’s
own witness agreed. The court nonetslrelied upon scenarios of late-night
traffic that might bempacted by suchides, and other “facts” that it fourstia
spontewithout any basis in the record, teiidy its ruling. Because there was no
evidence, only speculation, that Appel&nate-night andveekend group rides
implicate taffic flow and safetythe ourt’s narrow tailoring fading as to those
rides was an abuse of discretion.

The court’s ruling as to Appellantsther rides (primarily, Critical Mass
rides) should also be reversed becausebased on clearlgrroneous findings of

fact and a failure to considall of the relevant evidencel his ruling rests entirely
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upon he opinions of one NYPD lieutenart Gannon — who adits he has never
witnessed a 50-person groapbicyclists. The cotis reliance on Gannon’s view
that 50-person bicyalg groups “tend to. . disregard traffic regulations” was
conpletely improper, and in effect pres@®s that Appellants have a propensity for
lawlessness. The court’s adiapt of Gannon’s other speculations regarding
fortuitous convergences of bichsts and the mpact of groups proceeding in
conpressed configurations was also chgan error and justifies reversal.

The district court failed to consider properly assess much of the
undispute evidence regarding the seridusrdensinposed by the Parade Rules.
The 50-person advance pettng requirenent affects a larger nuiper of group
rides, and discourages persons frggonaneously joining grup rides they may
encounter. The fixed route requirembfurther dimnishes spontaneity of
expression and association, fundantally transforning the nature and meaning of
Appellants’ group rides. The “Chi@fficer” requirement intrudes onde
participants’ right to freely associate artdlls would-be ride organizers with the
threat of vicarious liability. The courtdastepped the serioaenstitutional issues
raised by these burdens by labeling tH@monvenences,” or declaring them
moot based on queshable reasoningSPA-25; SPA-27; SPA-52; SPA41.

The court also incorrectlgralyzed plaintiffs’ rght to travel ciim,

apparently concluding that the Par&iges’ pernit requrements and route

31

22554526v1



restrictions did notmpose a cognizable kaen on that right. SPA-20. The court
did not understand that the Parade Rilteadly rstrict 50-person groups from
traveling not only by bicycle but also by foot or vahi

The district court also rmapplied the ha to Appellants’ association claim.
The court concluded that requiring NYPDripession for groups of 50 to bicycle
together was a mere “innvenience” rather than“direct and substantial
restriction that would trigger constitatid scrutiny. SPA-24-25, SPA-27. The
undispute evidence dewnstrated that l@-abiding group haycling is fundarental
to Appellants’ association, and that tharade Rules directly and substantially

interfere with such bicycling arttierefore Appellants’ association.

ARGUMENT

l. THE DISTRICT COURT ERRED IN FAILI NG TO ADDRESS THE
BURDEN IMPOSED BY THE PARADE RULES ON PROTECTED
EXPRESSION THAT DOES NOT IMPLICATE THE CITY’'S
INTERESTS.

The district court’s fading that Appellants were unlikely to establish the
merits of their free@eech clansreflectsthe court’s failure to properly apply the
narrow tailoring standard &ard The court failed even to ask whether the
Parade Rules burden sulygtally more conduct thanecessarto achieve the
City’s interests.SeePoint I.A below. The courgnored the undisputed evidence
that nost of Appellants’ group rides do nitplicate the interests that purportedly

justify the Parade RulesSeePoint I.B below. Moreover, the court’s factual
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finding thd the City has a substantiat@nest in regulatig any 50-person group
rides was clear erroiSeePoint I.C lelow. Appellantsare entitled to prelimary
injunctive relief because the burdengwsed by the ParadRules naterially
interfere with Appellants’ exercisa their constitutional rightsSeePoint I.D.
For all of the foregaig reasons, the district court abused issdition and its
denial of Appellants’ Maon shoutl be reversed.

A. The District Court Failed to Properly Apply Ward's Narrow
Tailoring Requirement.

To be upheld as narrowly tailored agsti Appellants’ chiéenge, the Parade
Rules nust meet twodistinct requirerants: (1) they nust “pronmote[] a substantial
governnent interest that would be hieved less effdively absent the
regulation[,]”and (2) they must not “burden substelly more speech #n is
necesary to further the governnm's legitimate inérests.” Ward, 491 U.S. at 799.
The Supreme Court Ward stressed that narrow tailog requires rare than
simply denonstrating that a regulation may in some applicationbéurt
governnent interests:

[T]this standard does not metrat a tme, place, or manner

regulation may burden substantially m@peech than is necassto

further thegovernnent’s legitimateinterests. Government may not

regulate expression in such a manthat a substantial portion of the
burden on speech does not serve to ackv#is goad.

Id. Indeed, the “essence of narrow taihgyi is “focus[ing] on the source of the

evils the city seeks to elimate . . . and elimat[ing] themwithout at the same
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time banning or significantly restrictingsabstantial quantity of speeclattdoes
not create the same evilsld. at 800 n.7.

This Court has recently affired the inportance oWard’ssecond,
“essen(tial]” narrov tailoring requirement. INincenty v. Bloombergt76 F.3d 74,
76 (2d. Cir. 2007), the Court addresseddministrative code progion that
punished young adults for possessing art supphia could be used for graffiti.
The Court stressed that the art suppheguestion were as readily used for
constitutionally-protectedxpression as for vandalisnid. at 87. The Court
articulated the following standard fortdemning whether the law wasarrowly
tailored: if “it furthers an irportant orsubstantial governental interest; if the
governnental interest is unrelated tbe suppressn of free expressiomnd if the
incidental restriction on alleged First Amndment freedoms is no gresitthan is
essential to the furtherancefdhat interest” 1d. at 84 (erphasis in original,
internal quotes and citations omitted). phgng this standard, the Court found that
even though the law served the City'senmests in preventing graffiti, it was
nonetheless unconstitutional becausriitiened too mch law-abiding,
constitutionally-protected expressidd. at 88-89.

In this case, the district court igreal the second, essential prong of the
Wardnarrow tailoring tesand failed to consider vether the Parade Rules

unnecessarily burden toouch law-abidng constiutionally-protected group
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bicycling. The court described its narrtaoring sandard exclusively in tersnof
Wards first prong:
A content-neutral time, place, oranner regulation need not be the
least restrictive or least intrugmeans of advancing a sidosgial
governnent interest. Rather, the requirement of narrow tailoring is

satisfied so long as the regulation paigs a substantial government
interest that would be achievedseeffedvely absent the regulation.

SPA-31 (quotations and citations reved). See als®&PA-39. (“The Parade
regulations . . . . need only advancaibstantial interest #t would be less well
served in their absence.”).

The district court’s failure to quangifor otherwise assess the law-abiding,
unobjectionable group bicycling activity ldened by the ParadRules represents a
critical failure to properly applWard The court did recogee that the Rules are
“overinclusive,” since “[ndt every group bicycle ride of 50 orame participants
necesarily will disrupt traffic, endangeother travelers, or disobey traffic
regulations.” SPA-42. However, dltourt did not follow through othis
“overinclusiveness” concerguickly concluding that, because “groupyale rides
can and do present suchks,” advance pemtting of all 50-person group rides
was justified. SPA-2-43.

In essence, the district court found that the npetential for 50-person
group rides to disrupt, endanger orgeed unlawfully was aufficient basis for

subjectingall 50-person group rides tbhe Parade Rules. This Court rejected the
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sane logic inVinceny. 476 F.3d at 87. Siharly, in Santa Monica Food Not
Bombs v. City of Santa Monic450 F.3d 1022, 1041 (9thrCR006), he court
rejeced the notion that an advancerp#ting requrement could be iposed on
processions that “may ipede” use of @ublic way. Such a requireamt is
constitutional only if it includes a “provisidailoring the regulation to events that
realistically presenserioustraffic, safety, and qopeting use concerns,
significantly beyond those presented on a daily basis byargiuse of the streets
and sidewalks.”ld. at 1039 (emhasis in originalj.

The district court’s order should tledore be reversed because the court
failed to consider, under the second prong oMiadtest, () the undisputed
evidence that law-abiding late-night andekend rides do not pact the City’s
substantial interestséePoint I.B kelow), and @) the overwhelming evihce that
Appellants other law-abiding group bicyd does not affect the City’s substantial

interests geePoint I.C. @low).

> See als@rossman v. City of Portlan@®3 F.3d 1200, 1207-08 (9th Cir. 1994)
(city failed to deronstrate sufficient actill impact m traffic to justify pernit
requirement)American-Arab Anti-Discriminatio@omm. v. City of Dearborn
418 F.3d 600, 608 (BtCir. 2005) (same).
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B.  The District Court Failed to Properly Apply Wardto the
Undisputed Eviderce Regardng Appellants’ Law-Abiding
Weekend and Late-NightGroup Bicycle Rides.

The district court failed to addss Appellants’ undiputed evidence,
confirmed by the City’s NYPD witness, th#te bulk of their group bicycle rides
do not inplicate the City’s interests inaffic flow, safety or public convenience.
The vast majority of the rides that Apla@ats organize or participate in occur on
the weekends or late at night, and prode&dully. Ignoring this evidence, the
court uncritically embraced thgeneralized assertions of they@3 witnesses to the
contrary. Thus the court failed to “ingendently deterime the rationality of the
governnent['s]” asserted rationale for tiféarade Rules, aswtas required to do:

When First Amendment concernganvolved a court may not spty

assume tht a decision by localfficials will always advance the

asserted state interests sufficierityjustify its abridgerant of

expressive activity. When reviavg the reasonableness oha,

place and manner restrictions on Eksnendnentrights, a court must

independently detenme the rationkity of the government interest

implicatedand wheher the resictions mposed are narrowly drawn
to further that interest.

Olivieri v. Ward 801 F.2d 602, 606 (2d Cir. 1986ntgrnal quotes and citations

omitted).
As explained below, proper analysistbé evidence cupels he conclusion

that Appellants are entitled toghiminary injunctiverelief.
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()  Appellants’ Group Bicycle Rides, Most of Which
Occur on the Weekends andLate at Night, Do Not
Implicate Traffic Flow or Public Safety.

Among Appellants, 5BBC organizesethost group rides, approxiately
250 annubly. JA-252 § 7. Most of thse rides occur on weekendmmings. Id.
5BBC andJackson also each conduct a éaagpnual group ride, typicglinvolving
hundreds of participants, thi@tkes place late at night early in the norning. JA-
253-54 1 12-13; JA-82-83 11 3-4. Apaets other tha®BBC and Jackson
participate in 5BBC rides, as well bsweekly Critical Mass rides and other group
rides. JA 30 1 10; JA-88 1 10A-90 f116-17; JA-94 § 32; JA-67 1 26A-74 1 6;
JA-20 1 3.JA-22 T 12.

The undisputed evidence submitted te tiistrict court shows that 5BBC’s
weekend group rides proceed irea{abiding manner, single file or two abreast.
JA-233 1 10; JA-251 T 4. This resuhisgaps opening up beeen riders large
enough for participants to lose visuahtact with each other. JA-99 | 10.
Participants use the “pohalrop-sweep” and “copression stop” techniques to
keep the group together, despite the lmsasual contact, without causing any
traffic disruption or violations. J&51 § 4; JA-99 1 10; JA-233 11 10-11.

5BBC'’s annual Montauk Century addckson’s annual tour do not use
either of these techniques, but procbetiveen midnight and dawn when there is

minimal traffic. JA-254 9 13; JA-51& 169:16-23. There have been no
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allegations that either groupe hasnvolved unlawful conducat any time during
the decades the ridesveabeen conductecE.g, JA-291 | 56.

The City produced no &@ence suggesting that any of 5SBB@isekend
rides, the Montauk Century or the Jawkside have ever negatively fracted
traffic flow, public safety, or involvednlawful conduct. For the three years
ending in January 2007, the City’s wess NYPD Lt. Caneco was responsible for
reviewing reports of traffic disruptions Manhattan south of 59th Street, in
addition to playing a central role in tkaty’s maragement of Critical Mss. JA-
483 at 28: 25-29:8; JA-525 at 195:23-196(aneco could not recall any reports
of disruptbn durng this period due tthe Montauk Century or the Jackson tour
(both of which proceed through loweravhattanseeJA-253-54  12; JA-82 1 4),
or due to any of 5BBC’s weekend rglthat proceed in lower Manhattang, JA-
112.

Going further, Caneco affirmativelysified that Agpellants’ law-abiding
weekend and late-night rides would noplicate the City’s interests in traffic flow
or safety. When asked about thepamtof law-abiding, 4Go 60 person 5BBC
weekend rides, Caneco was unable emtdy any taffic disruption or unusual
safety concerns that such rides wopitdsent. In his words, a 50-person law-
abiding group ride conducted on a week&mduld not disrupt” traffic and would

be “fine.” JA-519 at 1722-24; 173:8see generallyA-518-19 at 1624-1738.
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Even a law-abiding 100-person weekend ridd.t. Caneco’s opinion, would have
only a “minimal” impact on traffic JA-496 at 78:3-25see alsQ)A-497 at 84:15-
85:5; JA-517-518 at 1654-167:13.

Caneco also confired that group ride involving hundreds of participants
conducted late at night or early in thenmngs — such as the Montauk Century or
Jackson’s tour — dinot inplicate theCity’s legitimate traffic and safety
concerns. Asked whether Jacksonisrtof 250 bicyclists conducted on 5th
Avenue after ndnight would disrupt trafti, Caneco replied “I don’t see it.” JA-
518 at 168:15-1623. In Caneco’s viewa ride occurring at 5 a.m. on a Sunday,
such as the discussion wdiave “no inpact” on traffic® JA-518 at 168:4-14.

The City’s lack of concern for theigposed traffic and safety effects of
5BBC weekend group rides is foer apparent from the fact tHd¥PD didn’t
even bother to attend fully-permtted 5BBC ride orfFebruary 25, 2007, of which
four different precincts, Manhattan SauBorough Command, and 1 Police Plaza

had all been advised. JA-101-031%f24. OrdinarilyNYPD personneattend

® Caneco identified only one potential ggfessue arising fronfate-night large
group rides: the possibility that cafpicking up speed” on the nearly-deserted
streets nght hit bicyclists. Such otorists would be violating applicable
traffic law requiring use of due careawoid hitting bicyclists. JA-518 at
1696-12. To rely as Caneco suggestshe potential safety issue created by
unlawful motorists as an exsel to burde bicyclists’ constitutionally-protected
conduct would be tantamant to sustaiing a “heckler’s veto,” which the
Suprene Court has definitively rejectedrorsyth County v. Nationati
Movement505 U.S. 123, 133-35 (1992).
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each permitted event. JA-497 at 82:16-2wever, NYPD failed to visit the
formation area of this ride (and, 58BC’s knowledge, evgrother 5BBC ride,
even though the formation datesnéis andocations of each are advertised on the
Internet). Simlarly, Jacksonasught a permi from NYPD to conduct s

Septerber 2005 mle, butwas told by NYD that he did not ned a permit JA-84

1 10.

The evidence of the City'sther witness, Gannongusiss of generalized
assertions that do nbting Appellants’evidence into dispute. Based on his
observation of 150-person rides, Gannomegith& he “expect[s]” that “a
significant percentage” of 50-persorogip rides would have an “pact on
pedestrian and/or vehicular traffic tleaiuld be lessened with a police escort or
designated route.” JA-466 Y 7. EMéannon’s opimn is conpetent with
respect to 50-person ridesdoes not negate or evaddress the possibility that
most50-person group rides would notpact traffic. Gannon’s opion merely
asserts that a “significant percergagf 50-person rides — perhaps 10% —
implicate the City’s interests and thihbse interests wodlbe furthered by
applying e Parade Rules to those ridd#-466 § 7. This does not establish that
the Parade Rules do not burden suliiibynmore peech thamecessary to

achieve the City’s interests.
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Gannon asserted that 50-person grodesi‘tend to try to stay together and
disregardraffic regulations in order to d&n.” JA-468 1 13. This assertion fails to
specifically address 5BBC’s “poHtlrop-sweep” and “copression stop”
techniques used to keep participaoigether even as they observe traffic
regulations. JA-99 11 9-10A-233 1 10; JA-251 1 4. Itis undisputed that on the
Montauk Century, participants do not even afieto stay together. Gannon’s
view that traffic viohtions folbw inevitably fromgroup bicyéing is sinply
inapplicable to these rides.

Gannon also asserted that “[w]hen a grotipicyclists travel together, there
are no nairal spaces between the bicycljsthereby requimg vehicles “to slow
down and maneuver . . . so that they oegotiate the lanes dmmake turns
safely.” JA-468 | 14. This assertiignores the undisputed evidence that on
5BBC rides, there are typically gapsween riders wide enough to break visual
contact among partigants. JA-99 { 10; J&33  10. If such gaps are present,
then the difficulties Gannon describes do aase. Moreover, Gannon’s scenario
involves significant mator vehicle traffic, with generally is absent dag the late-
night rides.

Furthernore, as demonstrated by thel@otape of the 48-person bicycle ride
conducted on Second Avenae Sunday, March 12007, and the Pucher

Declaratian, a single lane of traffis more than enough to aceonodate a group
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of approxmately 50 bicyclists.SeeJA-616 at 1:18 p.m(DVD of group rde); JA-
213 9§ 81.Motorists seeking to pass a group of bicyclists can do gaysim
changing énes and passing them. Theraathing extraordinary or dangerous in
motorists proceeding or turning on a block on which 50 persons are bicycling. A
ten-year study of callions nvolving bicydists in New York Gty released in 2006
by Defendants City and NYP@id not report a single fatalityor serious injury
involving group bicycling even though hundreds of group bicycle rides are
conducted in new York City each yealA-562-601. Gannon’s generalized fears
of group bicycling are illogical and inasistent with the avaible evidence.
(i)  The Court Failed to Properly Apply the Law or
Independently Evaluate the Evidence In Connection

with Appellants’ Law-Abiding Weekend and Late-
Night Group Bicycle Rides.

Responding to Appellants’ argumentattblanket, round-the-clock and
weekend restrictions on grp rides were not narrdwtalored, the district court
simply resated the fist prong olWard —that the Parade Ruléseed only
advance a substantialterestthat would be less wederved in their absence.”
SPA-39. The court then proceeded to find tiAgipellants had failed to establish a
likelihood of success ondhmeits because they:

offer[ed] no evidence to suggetstat no area in New York City

experiences vehicular or pedestrigaffic at night. The City’s penit

scheme therefore suares thathe NYPD can taiappropriate

precautions in the ewt that a prop&sl route were to include an area
that was expected to expemce late-night traffic.
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Id. at 39’

There areliree appaant errors inthe distrct court’s decision First, even
assunng that some 50-person group biegdes mght significantly disrupt late-
night traffic, the court utterly failed toonsider the imact of e Parade Rules on
the Montauk Century and Jackson latgh rides which undisputed e@nce
showed do not cause such disruptions.

Second there was nevidenceliat any late-night group bicyahg hasever
disrupted traffic. Caneco indicated tisath rides would have “no pact” due to
the absence of traffic. JA-518 at 168@3123. The court erroneoyshvented a
scenario with no support in the recorda-50-person group of bicyclists disrupting
late-night traffic — to justify tk regulation of late-nightdes.

Third, the court required Apfiants to establish that their constitutionally-
protected expressive conduct could possiby implicate traffic and safety
interestsj.e., that “no area in New York Citgxperiences vehicular or pedestrian
traffic at night.” SPA-39. This aterially misstates Appellants’ burden, which
shout have been limited to demstratingthat the Parade Ruddurden substantial
late-night group bicycling activity that de not inplicate the City’s interests.See

Deegan v. City of Ithacal44 F.3d 135, 142 (2d CR006) (finding thathe district

” The district court’s opinion does neten discuss Appellants’ evidence that
weekend 50-person grougleis do not ginificantly implicate the City’s
interests.
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court erred when it assigned to pldinthe burden of deonstrating that the
governnent interest did not justify the restriction imposed on speech).

The district court also relied hagvon Gannon’s speculation regardirig t
potential inpact of nultiple group rides coicidentally converging, citing this point
three tines. SPA-7jd.; SPA-38. Howesr, there is no evidence thatich
convergences have ever oged. If one did occur, it preswahnly would last only
long enough for the aitiple groups to intersect and theach continue on their
respective, sepamtvays. Indeed, thRarade Rules purport to regulate only
groups “proceeding together” and themref cannot be justified by speculation
regarding he dangers posed byomentay convergences amng groups that are
not proceeding together. &ltourt’s unatical enthusiasm fothis illogical
“convergence” rationale violated its duty un@ivieri to “independently
determne the rationality of the govemment interest.” 801 F.2d at 606.

Remarkably, the district court supptented the City’s evidence by finding
additional factsua spontéhat had no evidentiary basi$he court found that the
“lack of predictability” of large groups afyclists “may endanger other travelers as
well as disrupt ordeyltraffic flow, and tleir presence may add traffic volume that
otherwise would be absent.” SPA-3bhe court ao found that the “affed]
traffic volume” group bicyclists represetonstitutes a “hazard.” SPAZ388, 35.

The City adduced no evidea that group bicycle ridéshave any less predictably
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than other traffic, or that the mere pgase of a 50-person bicycling group presents
a “hazard.” These findings apparentljleet the court’s own understandings and
experiences of traffic, not evidence irttecord, ad are clearly erroneous. The
district court’'s unwarranted deferericethe City’s generalized assertions,
disregard for Appellants’ evidence, angplenenting of the record with its own
traffic insights reflect a profound failute propery analyze the evidence under
Ward

C. The City Failed to Establish That Any Law-Abiding 50-Person
Group Bicycle Ride ImplicatesSubstantial Government Interests.

Appellants presented extensive evicernat even a weekday evenings,
rides involing more than 50 ladyclists ca and do take place in New York City
without a fixed route and without sidigiantly disrupting taffic or implicating
public safety. That evidence included:

o The City’s ten-year survey of bicle collision data, which did not link a
single bicycling fatality or seriauinjury to group bicycling.SeeJA-562-99.

o The opinion of transportation exp&httofessor John Raer that a law-
abiding 50-person group bicyctide would occupy less than a single lane of
traffic on a single standard City blocknd would not irplicate traffic flow
or pubic safety. JA-192 1 4; JA-204 1Y 51-52.

o A video recording of a 48-personogip bicycle ride conducted on Second
Avenue in Manhattan on March 18, 20dépnonstrating that such rides do
not implicate traffic or safety. JA-616.

o Evidence that participants in Brooklyn Critical Mass have since 2004
conducted numrous 50-pen rides that, althoughasely nonitored by
NYPD, have not resulted in any astg, sumranses, or repaatl traffic
disruptions. JA-23 1 15; JA-43 { 43; JA-67 | 27.
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o Evidence that prioratthe 2004RNC, NYPD managelarge Manhattan
Critical Mass rides inveing hundreds othousands of participants without
the needdr a fixed route.Bray, 346 F. Supp. 2d at 483-8Bray, 356 F.
Supp. 2d at 286.

The City’s witness Caneco sulitad conflicting testinony regarding the
disruptive effect of Critical Mass ridebuthis testimony taken as a whole
confirms that law-abiding 50-person grouples do not disrugtaffic. His 2007
Declaration in opposition to Appellants’aiion stated that “[lJarge group bicycle
rides (with approximately fifty or ore cyclists) may significantly disrupt
vehicular and pedestrian thia and adversely affect publgafety.” JA-417 | 3.
However, at his deposition he repeatedstifeed that the key factor detemmg
the disrupitve impact of a group bicyclade was whether participants obeyed the
traffic regulations, not the size of theogp. JA-485-89 at 38:5112; JA-517 at
162:12-21. Confronted with his statemisnin 2005 that 100-person Critical mass
rides that violated traffic regulations had only arfimal” disruptve impact, he
testified that 50-person group ridesha later observed had, at wofstjmost
ha[d the sme [disruptive] mpact’ asthose earlier, immimally-disruptive rides.
JA-517 at 164t6-20 (enphasis added).

Appellants also estéibhed that Fday evening Critical Massdes can
proceed lawfully — by stopping at tradfsignals and following other applicable
traffic regulations — even though doisg spliners the ride into smaller

subgroups. JA-23-24 11 18-19; JA%36. Although NYPD has atteated to

a7

22554526v1



suppress law-abiding Critical Mass bitigts by arresting thm, the charges have
been disnssed in 94% of those case¥A-269 § 12. Scores of otherpnoperly-
issued Critical Mass sunonses have aldoeen disnssed. JA-269-270 |1 13-15.
Appellants Blythe, Nelson, Shura and S@ch were improperl arrested and/or
ticketed at Critical Massdes, although they had not violated any traffic
regulations or otheals. JA-76-77 11 12-14; JA-34 | 33; JA-65-66 11 21-24; JA-
25 1 23. The charges against each of them werassisc Id.

Thus there is no basis to presumat #iry of Appellants’ rides proceed
unlawfully, apart from their status as-pernitted “parades” nder the recently-
amended Parade RsleThe district court nonettess nistook Appellants to be
arguing that “they should be free to riddarge groups whewer, whenever, and
however they wish, free fne municipal regulatiori. SeeSPA-2. The court’s
mistaken view that Appellants seek fagm from all traffic regulation permeated
its analysis of the all of thevidence, ani$ the likelycause of the court’s crediting
of Gannon'’s opinion that group bicydks‘tend” to violate the lawSeeSPA-32.
The court’s confusion as the nature and scope of Aplaats’ claims is sufficient
in itself to justify reversal.

Moreover, even if the City hasstablished a telency arong group
bicyclists to violate the law — and itdlihot — the Parade Rules that still would

not justfy the Parade Rules. Thereasfundamental general principle, deeply
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etched in our law, that a freecsety preers to punish the few who abuse rights of
speeclafter they break the law than to throttleemand all othes beforehand.”
Vincenty 476 F.3d at 85 (ephasis in oginal; internal quotathns and citations
omitted). The City canndiurden all 50-person group rides plygnbecause some
ride participants mght violate traffic regulations.

Gannon’s opiron regarding the need for gapsang bicyclists also fails as
a basis for imosing the Parade Rules 50-person Critical Mass rides. The
March 18, 2007 group ride demonstratest approximately 50 bicyclists
proceeding in a gapressed configation would delay a motist for
approxinately 25 seconds. JA-616, at 1:18 p.m.; JA-261 1 9. Such delays are
comnonplace in New York Cityraffic, and notorists seeking to pass or merge
across the path of other traffic — incladibicyclists — are in any event required
to yield to such traffic.SeeJA-470 & n.1;City of Santa Monica450 F.3d at 1040
(only serous traffic disruptions sigficantly worse than those typical of urban
traffic could justify paradegumit requrement). As Caeco adnited at his
deposition, it is the ipetient notorist thatattempts to pass bicyclists when it is
unsafe to do so that disrupts traffic, tiwe slower-mving bicyclists that have an
equal rightto be in the road. JA-514 159:15-1620; New York Veh. & Traf.
Law 8 1231. Protecting otorists fromde minimisdelays or slower-oving

bicycle traffic is not a substantial City interest.
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D. The District Court Disregarded The Substantial Burdens Imposed
By The Parade Rués.

The district court also erred in faily to recognize that the advance pérm
fixed routeand Chief Officer requireemtsof the Parade Rules pose substantial,
unnecessary burdens on Appetk constitutionally-pragcted group expression.

(i) The Permit Requirement Is Burdensome.

Participation in rost of Appellants’ group rides is spontaneous — pre-
registration is not required and rideganizers do not know in advance whether a
given ride will exceed 50 bicyclistsConsequently, the advance pétimg
requirement irposes a serious burden onwateer group riderganizers such as
5BBC, which annually organés hundreds of rides, any one of whiclulcbeach
exceed 50 participants. During the prevituge years, 5BBC held 30 rides with
more than 30 participants, but only 5 ob#e rides with rre than 50 participants
(excluding the Montauk Century). J263 § 11. The Parade Rules are not
narrowly &ilored as applied to these rgldbecause they require 5BBC to obtain
permits for 30 or nore rides when a fractn of then likely to draw 50 participants.

The pernitting requirenent also burdenthe constitutional rights of those
considering joimg group bicyte rides. Tiose who join risk a summns or arrest
if the group exceeds 49 participants unkegernit ahs been issued. Courts have
struck parade peritting schemes because of this panlar burden on spontaneous
action:
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There is sarcely a nore powerfulform of expression than the

political march. Unlike stationary denstrations or other forsnof

pure speech, the political maridcapable of reachig and mobilizing
the larger coomunity of citizenslt is intended to provoke emotive
and spontaeous action, and this where its vinie lies. As it
progresses, it may stir the sentintseand symathies of those i

passes, causing fellow citizens to jowthe procession as a statement
of solidarity. Automatically crinmalizing participation in a peritiess
march destroys the spontanedtyd enthusiasmwhich public
denonstrations of tls natureare meant teengender . . . [T]he
potential protestor would be well-aded to seek personal verification
from a ciy official that the demonsation has been authorized, or run
the risk of being thrown in jaiRequiring potential marchegicipants
to seek authorization fromity officials before joinng a publc
procession or risk being jailed astithetical to our traditions, and
constitutes a burden on freepegssiorthat is nore than the First
Amendment can bear.

American-Arab Anti-Discriminadin Comm. v. City of Dearbord18 F.3d 600,

611-612 (6th Cir. 2005).

In contrast to the Sixth Circuit @ity of Dearborn the district court viewed

the effect of the perinrequirement o\ppellants’ group rides as a non-issue:

The Paade Regulations place no restions on the rights of cyclists
to ride throughhe streets of New York groups of 49 or fewer. Nor
do they prevent cyclists altogethfeom riding in groups of 50 or

more. Cyclists are free to ride thugh the city in large groups so long
as they first obtain a permit.

8

See alsd’eople v. Barreft821 N.Y.S. 2d116, 428-29 (N.Y. CrimCt. 2006)
(quoing above passage aating constititional considerations in refusing to
give effectto supersededersion of Parade Rulef)gople v. Bezjal812
N.Y.S. 2d 829, 838-39 (N.Y. @n. Ct 2006) (sindar observation by court
declining to enforce supersedeersion of Parade Rules).
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SPA-19;see als®SPA-43. The court’s failur® understand the constitutional
gravity of the burden iposed by thedvance permitting requement underlies its
erroneous conclusion that ther@de Rules arearowly tailored?

City of Dearbornand other decisions havesalrejected “strict liability”
provisions such as the Parade Rules, undigch participants in constitutionally-
protected expression are subject to ammhpenalties regardless of whether they
were aware of, or intended toramit, a violation of the law.SeeCity of
Dearborn,418 F.3d. at 610-12 (strict liability fgrarade permlaw is “antithetical
to our traditions, and constitutes a burderirea exression that is ore than the
First Amendment can bear'Barrett, 821 N.Y.S. 2d at 4289 (New York City
parade rules unconstitutionaltfill expression insofar dthe casual cyclist who
comes abreast of a group of cyclists gaohs themni spontaneously “runs the risk
of being sentenced to . . . jail”). Abugh Appellants raised this issuetheir
motion, the district court failed even tog@ss it. SeePls.” Mem, 48.

The burden of the advance pdérrequirement is magnified by NYPD’s
arbitrary pernt application processNYPD'’s website systematically directs
applicants for perits for events of fewethan 1,000 participants to apply to the

wrong address, and the NYRiPecinct-level personnel thate actually designated

° Because the peiibrequirenent discouages 50-person groups, it also blunts
the expressive power of Appellantsogp riding activities, which are more
effective in larger group$SeelA-62 § 12.
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to handle such applications refuse toeige them JA-602; JA-84 § 10. Aride
organizer may spendare time findingan NYPD officer willing to accept his
application than actually riding. JA-103 1 27-28. The permitting regeirem
will reduce the nmber of group rides organized by the all-volunteer 5BB€e
JA-104 1 30 (“I would have to reduce the rhamof rides | lead each year if | had
to prepare a pentapplication for allor even some of them.”); JA-254 | 15
(“There ae leadersn our club who woud stop organizing rides if they were
required to go through the peit process foeach oe.”). The City conceded that
its permt application procdures were dntrarily and unnecessarily burdensem
but failed to nodify them™®

(i)  The Fixed Route and “Chief Officer” Requirements
Are Burdensome.

Government restriains on the spontangiof expression wlate the First
Amendment unlessigtified. The districtourt recognized that the spaneity of
an open route was “central” to the exgsiwe component of Appellants’ Critical
Mass rides, yet ultimatelyoacluded that the fixed routequirement of the Parade

Rules merely “inconveniences cyclistsd perhaps makes group rides of 50 or

19 Even after Appellants’ brought NYPD&ystematic misdirectin of applicants
to the City’s attention, the isdirecton continued, despite representations by
Corporation counsel in the districout that speedy reforewere forthconmg.
Pls.” Mem. 25-26; JA-437-38 at 25:23:87JA-444 at 36:14-20; JA-523-24 at
188:14-191:14; http://www.reygov/himl/nypd/htm/misc/pdffagl.htrh
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more less attractive or enjoyable than tlotlyerwise would be.” SPA-26-27. The
court’s finding contravene@/achtower Bible & Tract Soc. v. Vill. of Strattoh36
U.S. 150 (2002).

In Watchtowerthe Suprera Court invalidatedn ordinance that required
menbers of the Jehovah's Wiesses to mster before conducting door-to-door
solicitation. The Court rejected thedarance because under it “a spor@ous
decision to go across the street and argeighbor to vote against the mayor could
not lawfully be inplemented without fst obtaining the mayor’s perssion.” 1d.
at 167. The Court alsecognized that some “havecsufirm convictions about
their constitutional right to engage in ohibited debate in the context of door-to-
door advocacy, that they would presglence to speech licensed by a petty
official.” Id. Subsequent courts have appMdtchtowerto strike down advance
permit requirements on non-rglious speech becaighose regirements impded
spontaneous expressioBeeParks v. Finan385 F3d 694, 702 (6th Cir. 2004)
(finding regulation reuiring pernit beforeusing capitol grounds for speeches and
public gatherings was tstantially overbroad”Diener v. Reed232 F. Supp. 2d
362, 387-88 (M.D. Pa. 2002) (concludiregquirement to obtaipernt before
distributing literature or @king speechsin public parks wasat narrowly tailored

and would curtail spontaneous speech).
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Spontaneity is the defing characteristic of Crital Mass. Participants
relish the fact that they do not know frame noment to the ne where they may
take the group’s pro-bicjying message, or who may be leading them (or led by
them. JA-64 Y 17-18; JA-22 § 14. pwsng a fixed route and a Chief Officer on
Critical Mass would fundasmtdly alter the ride and itsnessage. Instead of a
statement that bicycles are traffic wah equal right to the road, Critical Mass
would simply folow a predetermed obute, directed, presuably, by a “Chief
Officer,” and separated by poé frompassersy. JA-64  18. Like the plaintiffs
in WatchtowerNelson and Son would rather cegmarticipation in Critical Mass
than participate under fixed rouded Chief Officer requirementsd.; JA-22 § 14.

The district court somehow failed tpasp how these requirements bunetk
Appellants’ expressive condcThe court concludeithat requiring Critical Mass
to follow a police-approved route along streets from which police had excluded
other traffic “reinforce[fthe nessage thabicycles lave an eqd right to the
road,” because under the Parade Rtihe police would treat a 50-vehicle
motorcade in the same manner. SPAZAB, This reasoning ignores thebstance
of Critical Mass’s message -hdt bicyclistshave a right to proceed aarpof
traffic.

The court did recognize that reqagi50-person processions designate a

“Chief Officer” to be held responsibfer the conduct of participants was
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objectionable. However, the courufad hat the issue was oot based on
representations ohé City’s counsel tht the requirement merely provided for
designation of a “point persomit eaclpermtted event to liaise with NYPD on
logistics, and assurances that ffarae permit application fam would be changed
accordingy. SPA-41-42. As noted, ti@@ty has not rodified the Chief Officer
requirement.

The court held in the alternative thiatvould not rule on the constitutional
issues raised by the Chief Officer requirernieecause the City’s interpretation of
it rendered it unobjectionabléSPA-41. However, theonstitutional issue cannot
so easily be sidestepped, because theéitterpretation of the requirement is
patently unreasonabldisabled American Veterans v. United States Dep’t of
Veterans Affairs962 F.2d 136, 140-141 (2d Cir.9®D (“courts shouwl avoid an
interpretation of a . . . statuteatrengenders constitutional issues reasonable
alternative interpretatioposes no constitional queson”) (emphasis added;
guotations remved). The Parade Rulstate that “The chief officer of any
procession, parade or race, for whacpernt may be granted by the police
commissioner shall be responsibléor the strict observance of all rules and
regulations included in said peitth NYCAC § 10-110(a)(5) (@mphasis added).
The pernit application require the applicant to stipulate to this conahitiunder

penalty of perjury.SeeJA-110. Under any reasonalieading, the Chief Officer
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provision of the Parade Rulespuosesvicarious liability on the organizers of
permtted events. To allow the City Bovoid Appellants’ constitutional claim
based on an interpeation so clearly at oddwith the plain tekis to invite arbitrary
and discrimiatory enforcemet*

Given the district court’s surise thatthe Chief Officer requirement “in all
likelihood would be uncondgtitional” if applied as written (SPA-41), it may be
presuned to have aulrdensone, chilling effect onAppellans’ constitutionally-
protected group bicycling. Because 5BB@Gdes are open to the general public
and are conducted according to egalanprinciples, 5BBC will not accept
responsibility for the potential isconduct ofide participants. See JA-237 22
(Chief Officer requirement fundaantally inconsisént with 5BBC group ride
practices); JA-100 T 14 & JA-110 (sanamd naking “protest” against this
condition in pernt application). The Cilef Officer requirement is evenare
fundamentally antithetical tahe ethos of Critical MassBecause th€hief Officer
requirement is unconstitutiohan its facehasa chlling effect, and interferes with
the internal organization of Appellants’oyip rides, the districtourt should have

ruled upon it.

1 Moreover, even if the City’s interptation of the Chief Officer requirement
were reasonable and bindion the Citythat would not stop a ride participant
from invoking the gpulation regardinghe requirement in the perm
application to inpose civil liablity on a ride organizer.
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.  THE PARADE RULES IMPOSE AN ACTIONABLE BURDEN O N
THE RIGHT TO TRAVEL.

The Second Circuit has repeateddgagnized and upheld a constitutibna
right to intrastate travelSee $encer v. Casavilla903 F.2d 171, 174 (2d Cir.
1990). (“[T]hough the Supreme Court hdealt only with the righta travel
between states, [the SeconddDit] has held that the Constitution also protects the
right to travel freely within a single ate.”). “The Second Circuit has treated
violations of the constitutional right toterstate and intrastate travel the sam
finding both to be fundamental rights andbjecting violations of either to strict
scrutiny.” Campbellv. Westhester CountyNo. 96 Civ. 0467, 1998 U.S. Dist.
LEXIS 17757, *2 (S.D.N.Y. Nov. 10, 1998).

It is apparent that the Rae Rules naterially burde the right to travel in
groups of 50 or re by requiring persanto obtain NYPD perission in advance
of traveling. The district court disssed this burden @smere “inconvenience”
(SPA-19), based primarily ddampbell Thee, the plaintiff challengeg medical
center policy that required hijrbased orhnis past behavior, to inforthe police
before visiing the medical center to obtain services. Tlaenpbellcourtnoted
that there were several otheedical centers “just as, if not more, convenient to
[the plaintiff's] residence,” and thus thetifzation policy did not force plaintiff to
travel any further thahe already didor medical services. 1998 U.S. Dist LEXIS

17757 at *3, JA-157. In contrast, the Par&ides cover travel to all destinations
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within New York City, a significanthygreater burden than that uphelddampbell
CompareNew York State Nat'l Org. for Women v. TeB§6 F. 2d 1339 (2d Cir.
1989) (hotling that pro-lie denonstratorghat denied women access to New York
City clinics burdened the woen'’s right totravel because ghwonen would have
had to travel unreasonable distances outsidéew York City in order to get
similar treatnent).

The court also based its ruling on theamale that Appellats “do not have
a constitutional right to the st mnvenient fornof travel.” SPA-18.However,
the Parade Rules reist travel not only bybicycle, but also by foot, ator vehicle,
and other conveyances. 38 RCNY 819(#)-315. Because they burden
numerous comran nodes of group travel, ¢hParade Rules are far methan a
minor inconvenience — they are a subst burde on the right of 50-person
groups toravel by virtually anymeans other than mass transit.

The Second Circuit has consistentlfused to uphotl a restriction on the
fundamental right to intrastate travel wess it is necessary to prote a corpelling
governnent interest. Maxwell v. City of New Yorle3 Civ. 5834, 1995 U.S. Dist.
LEXIS 5467, at *21-24 (S.D.N.YApr. 27, 1995) (citingshapro v. Thompson
394 U.S. 618 at 634 (1969)), JA-165-66. Teatthis standard, a law that burdens
the right o travel must be supportedttv enpirical evidence deonstrating that

the challenged law actually advantles asserted government intereSee
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Johnson v. City of Cincinnat810 F.3d 484, 504 (®Cir. 2002) (requiring the City
to provide evidencefaecessity and effectwmess in order to justify resttions on
movement in drug-&lusion zones)Hutchins v. District of Columbje 88 F.3d
531, 542 (D.C. Cir. 1999) (niog that theDistrict presented “reasof evidence
depicting he devastating ipact of juvenie crime” to justify its curfew edinance).
The Paade Rules cannot eat this sandard because the Ciwil§ to
advance a copelling governnent interest that the ParaRules are “necessary” to
further. The City has historically maged large Ctical Mass and other bicycle
rides involing more than 1,000 pécipants without parade peis. SeelA-97-
99; JA-253. During this timperiod, orchary New York City traffic laws were
sufficient b pronote and ensure public safet$eelJohnson310 F.3d at 504 (to
justify burdens on travel, citywas required to demonstrdtet measures already i
place was required for reducidgug-related cmes werdneffective). The City
has not shown that the pre-existing New Y@iky traffic laws are insufficient to
ensure public safety.

.  THE PARADE RULES IMPOSE AN ACTIONABLE BURDEN O N
THE RIGHT TO ASSOCIATE.

It is undisputed that Appellantgroup bicycling activities are a
constitutionally-protected forrof intimate association. Restrictions on the right to
intimate asociation are subject to stretrutiny when they imose a “direct and

substantidl burden on those right$SeeMarinaccio v. BoardmanNo. 1:02-CV-
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00831 (NPM), 2007 U.S. Dist. LEXIS 160888 (N.D.N.Y. Mar. 7, 2007);
Fighting Finest, Inc. v. Brattqrd5 F.3d 224, 228 (2d Cir. 1996) (quotiongng v.
Int’l Union, 485 U.S. 360, 365-67 & n.5 (1998))¢ be cognizable, [government]
interference with assodianal rights nmust be ‘direct and sulssttial’ or
‘significant.”). Appellants demanstratedhat the Parade Res interfered with
their associational rights in a direct asubstantial mannerubthe district court
mischaracerized thainterfeence as a mere “inconvenge.” That holding was an
abuse of discretion arghould be reversed.

At the heart of the dirict courts erroneous ruling was its failure to
recognize that group bicycling the rason d’etre of Appellants’ intite
association. For this reason, the niesbns on group bicycling iposed by the
Parade Rules — the peitmequirement, the restrictions on routes and the
imposition of a “Chief Officer” requinaent responsible for group condue
necesarily interfere with Appellants’ righto associate in a direct and substantial
way. Thes restrictions fundamentalghape Appellants intimatassodation by
dictating when and where they will occthie nuntoer that can participate, and the
relationshps anong participants. These burdens are not merely “incoexees”
or “incidental” restrictions, butather esumber the very efodiment of Plaintiffs’
association. For these reasons, the district court’s ruling on Appellants right of

association claim should be reversed.
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CONCLUSION

For the foregoing reasons, the Courdgld REVERSE the decision of the

district court and REMAND to the distti court with instructions to grant a

preliminary injunction.
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22554526v1
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ADDENDUM

ADMINISTRATIVE CODE OFTHE CITY OF NEW YORK
Title 10: PUBLIC SAFETY
Chapter 1: PUBLIC SAFETY
Current through Dec. 31, 2006

8 10-110 Processigsrand parades.

a. Pernts. A procession, parade, oceashall be peritied upon any street
or in any public place only after a writteerpit therefor has been obtained from
the police conmissioner. Application fosuch permit shall beade in writing,
upon a suable form prescribed and fushed by lhe department, not less than
thirty-six hours previous to th®rming or marching of such prcession, parade or
race. The commissioner shallafter due investigation of such applicatignant
such permit subject to the following restrictions:

1. It shall be unlawful for the police eonissioner to grant a peit where
the comnissioner has good reason to bekthat the proposed procession, parade
or race wil be disorderly in charaet or tend to disturb the public peace;

2. It shall be unlawful for the police gonissioner to grant a pertfior the
use of any street or any public plaoemateral portion thereof, whicls

ordinarly subject to great congestiontoaffic and is chiefly of a business or

mercantile character, except, upon loyal#y, or upon those holidays or Sundays
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when places of business along the rqartgoosed are closed, or on other days
between the hours of six thirty paseridian and nine ante meridian;

3. Each such peritrshall designate geifically the route through which the
procession, parade or race shativ@, and it may also specify the width of the
roadway to be used, andaninclude sgh rules and regulations as thaipe
commissioner nay deem necessary;

4. Special perits for occasions of @xaordinary public interest, not annual
or customary, or nao intended to henay be granted by the conssioner for
any street or public placand for any day or hour, witihe written approval of the
mayor;

5. The chief officer of any processigrarade or race, for which a perm
may be granted by the police comsioner shall be responsible for the strict
observance of all rules and redgudas included in said peiin

b. Exenptions. This section shall not apply:

1. To the ordinary and necessargwyaments of the United States gm
United States navy, national guard, poliegpartnent and fire department; or

2. To such portion of any street asynfeve already been, or may hereafter
be duly, set aside as a speedway; or

3. To processions or parades whidtve marched annuallypon the streets

for more than ten years, previousJoly seventh, nineteen hundred feer.
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c. Violations. Every persoparticipating h any pra@ession, parade or race,
for which a pernt has not been issued et required by this section, shall, upon
conviction thereof, be punished by a finenot nore than twenty-five dollars, or

by imprisonment for not excerd) ten days, or by both such fine and

imprisonment.

65

22554526v1



RULES OF THE CITYOF NEW YORK
Title 38: POLICEDEPARTMENT
Chapter 19: RULES FOR PROCESSIONS AND PARADES
Current through Jan. 26, 2007
38 RCNY § 19-02(a)
§ 19-02 [Definitions.]
For purposes of these rules, thédaing terns shall have the following
meanings:
(a) A “parade” is ay procession orace which consists of a recognizabl
group of 50 or rare pedestrians, vetles, bicycles or other deviceowed by

human paver, or ridden or herded amals proceeding togethapon any public

street or roadway.
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NEW YORK STATE VEHIQ_.E AND TRAFFIC LAWS
Article 34: OPERATION ORBICYCLES AND PLAY DEVICES
Section 1231: TRAFFIC LAWS APPLYO PERSONS RIDNIG BICYCLES OR
SKATING OR GLIDING ON IN-LINE SKATES
Current through Dec. 2004

§ 1231

Every person ridgig a bicycle or skatig or gliding on in-line skates upon a
roadway shall be granted all of the righted shall be subject to all of the duties
applicable to the driver of a vielhe by thistitle, except as to special regulations in

this article and excems to those provigns of this title which by their nature can

have no application.
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