FILED ELECTRONICALLY

UNITED STATES DISTRICT GOURT
SOUTHERN DISTRICT OF NBAN YORK

FIVE BOROUGH BICYCLE CLUB, SHARON BLYTHE
JOSH GOEIAK, KENNETH T. ACKSON, MADELINE

NELSON, H_IZABETH SHURA, LUKE SON, PLAINTIFFS' MOTION TO
COMPEL PRODUCTION OF

Plaintiffs, DOCUMENTS

CONCERNING
-againg DEFENDANTS’ USE OF
UNDERCOVER AND
THE CITY OF NEWV YORK, RAYMOND KELLY, Police ELECTRONIC
Comnissioner of the New York City Police Depasnt, SURVEILL ANCE

JAMES TULLER, CaonmandingOfficer, Patrol Borough
Manhattan Suth, Lt. John Doe, and Captain Jane Doe, New
York City Police Departrent, 07 Civ. 2448 (LAK)

Defendants.

This notion to conpel, seeking production afocunents concerning Dehdants’ use of
undercover personnel at group bi®ydldes, follows fronthe Court’s order dated Novéer 27,
2007 (D.I. No. 37) (the “Order”). The Order denigihout prejudice Plaitiffs’ original motion
of November 9, 2007 to compel production of sch docunents, and directed Defendants to
describe their use of such surveillanceggponse to an interrapry to be propounded by
Plaintiffs. This would enable the Courtdetermine what docurents should be produced “in
light of any answer to such an integatory.” Order, at 2 5.

Plaintiffs now renew their otion to conpel in light of Defen@dnts’ interogatory
response. @prisingly, that response consistsaofefusal to providery information concerning
the use of undercover personnel at group biaydes, based on a belated, conclusory and
erroneous assertion of theM@nforcenent privilege.

For the rasons setdrth in greder detail bdow, Plaintiffs regectiully request tle Court

to order Deéndants to comly with Plaintiffs Document Reguest Nos. 7(c) and 11 (Ex. A).

22675019v1



True and correct copies of docants supportinghe Motion are attached as Exhibits A through
0.

Documents regarding ndercover and electmuic surveillance are réevant in this
action. Plaintiffs need docuemnts concerning thuse of undercover personnel to deteem
whether such personnel have by their presence pusiesdnear or ovehe 50-person threshold,
creating liallity where rone would otherwise have arisen, debeg onlookers fromoining in
the ride, and implicating due process and Firsin@ndment concerns. Plaintiffs have presented
video evidence showing that NYPD has fieldekebimounted undercover agents at group rides,
sone equipped with caeras to recal events.See Declaration and Supplental Declaration of
Eileen Clancy (Exs. B, C). It appears thaleasst once, an undercover officer bicycled through
red lights and on the sidewalk in connectiothvé Critical Mass ride. Ex. D (DVD sulited
March 27, 2007). The evidence created by theseraoder officers is relant to Defendants’
argunent that the alleged lawlesmndencies of group bicyclists jifgtthe Parade Hes. That
evidence also ay establish that NYPD undercoveersonnel theselves are responsible for the
alleged lawlessness of group bicyclists.

Defendants’ belated interrogatory responsensufficient to raise the law enforcement
privilege as to Plaintfs’ document requestsOn November 29, 2008, two days after the Order
was issued, Plaintiffs propounded an interrogatoripefendants requesting theéondescribe
NYPD'’s use of undercover surveillanceconnection with group bicycle ridesee Ex. E.
Defendants failed to timely respond to this Imgatory, and instead requested orpjntook
several extensions of tenfinally conpleting their response on February 7, 2008 (Exs. F, G, H,
l, J).

In their interrogatory response (Exs. |,Dgfendants assenifthe first time a blanket
objection to discovery dany infornation regarding the use of undercover personnel at group

bike rides, based on the law enforehprivilege This assertion of privilege is limited to
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Defendants’ interrogatory response. Defenslaetver have asserted the law enforeeim
privilege as an objection to Plaintiffs’ docentrequests, and never haserved a privilege log
with information supportingheir claimof privilege. See Ex. K, at 1,7, 10 (Defendants’ general
and specific responses to Pl#fist Document Request Nos. & and 11 dated June 5, 2007 do
not refer to law enforceemt privilege); ExL at 3 (Letter fromMark Muschenheinto Hon.
Lewis Kaplan (Nov. 21, 2007), raising only relevanbgections to Plaintiffs’ ration to conpel
production of documents concerningse of undercover personnel).

“[T]he party asserting the [law enforcemt] privilege must meke a threshold showing
that the privilege attaes’™™. McNamara v. City of New York, 04-Civ. 9216 (S.D.N.Y. Apr. 20
2007) (attached as Ex. M) (quoti@ity of New York v. Beretta U.SA. Corp, 222 F.R.D. 51, 66
(E.D.N.Y. 2004)). Defendants have not evérmapted to nake thisthreshold showing, and
should not be allowed to do so foetfirst time at this late date.

Defendants’assertion ofthe law enbrcemert privilege is meitless. Even if Defendants
are perntted to assert thlawenforcenent privilege, that asgtion should be rejected
Magistrate Judge Francis alredths rejected Eiendants’ clairs of law enforcemant privilege
asserted to prevent discovery of infation regarding use of undercover personnel at the 2004
Republican National Convention (“RNC"fee McNamara (Ex. M), at 22-2 . As Judge Francis
recognized, “[t]he fact that NYPD kaised undeover officers at protests is alreadydely
known”, and therefore theipilege does not applyld. at 22. Judge Francis ordered the
disclosure of the identitiesf undercover officers andemorandaregarding their use at the
RNC, noting that the City had the abilityrestrict public disclosures of sensitive law
enforcenent information through th use of a coidentiality or protective order ageessary.ld.
at 23-24.

The reasoning dficNamara applies with equal force herdhis action arises fromnd

directly concerns NYPD arrests and summonsingrofip bicyclists at the RNC. Tlpeess has
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docurrented the use of NYPD undercover persban€ritical Mass ad other group bicycle
rides. See EX. N (Dec. 22, 200Blew York Times article). Further discovery of this widely
known fact will not pejudice law enforceent. See McNamara, at 22. On January 25, 2008,
Plaintiffs proposed a edidentiality order to potect sensitie law enforcerant information from
public disclosure, to which Defendants still have respon&eeEx. O.

For the reasons above, Plaintiffs requestttatCourt compel Defendants to produce
docurrents responsive to Plaintiffs’ Requests &gl 11. | declare under the penalty of perjury

that the foregoing is true and correct to blest of ny knowledgejnformation and belief.

Dated: New York, New York Respectilly submitted,
February 20, 2008

BY: DEBEVOISE & PLIMPTONLLP
/sBteveVaccaro

Steve Vaccaro
919 Third Avenue
New York, New York 10022
(212)909-6000

Attorneys for Plaintiffs
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